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Introduction

Violence Against Women Act

Every state and territory receiving STOP (Services, Training, Officers, Prosecutors)ViolenceAgainst
Women Grant Program (STOP Program)* formulagrant funds from the U.S. Department of Justice,
Office onViolence Against Women (OVW), must certify by January 5, 2009, that it isin compliance
with the revised forensic medical examination requirements of the Violence Against Women Act
of 20052 (VAWA 2005) in order to remain eligible for funding. This document, known as a
“Toolkit,” isdesigned to help states and territories address compliance with this requirement codified
in federal statute 42 U.S.C.A. 8§ 3796gg-4, which states, Nothing in this section shall be construed
to permit a State, Indian tribal government, or territorial government to require a victim of sexual
assault to participate in the criminal justice system or cooperate with law enforcement in order to
be provided with aforensic medical exam, reimbursement for charges incurred on account of such
an exam, or both. Thismeansthat states must ensure that victims of sexual assault can get aforensic
medical exam free of charge or with full reimbursement regardl ess of whether they report the crime
to police or otherwise cooperate with the criminal justice system.

I nstituting the medi cal forensi ¢ examination certification requirement certainly posesimplementation
challenges, many of which states and territorieswill continueto face well after the January 5, 2009,
compliance deadline. Therefore, the purpose of the “Toolkit” is to provide states and territories
with information, resources, considerations, and examples of how to implement compliant policies
and procedures with an emphasis on avictim-centered and multi-disciplinary approach. The Toolkit
is a product of the Violence Against Women Act (VAWA) Forensic Compliance Project, and was
produced cooperatively through the U.S. Department of Justice Office on Violence Against Women

us. Department of Justice, Office on Violence Against Women. OVW FY 2008 STOP Violence Against Women Formula
Grant Program (CFDA 16.588).
242 U.S.C.A. § 37969 et seq.
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and the Maryland Coalition Against Sexual Assault, with the collaboration of three pilot sites:
North Dakota, Virginia and Wyoming and the input and guidance of a national working group
comprised of members representing states, law enforcement, prosecution, health care and victim
advocacy.

The Violence Against Women Act (VAWA) was first signed into law as part of the Violent Crime
Control and Law Enforcement Act of 1994, recognizing the need to address violent crimes that
disproportionately impact women.? It was reauthorized in 2000 and in 2005. Acknowledging the
prevalence of violence against women and the persistently low reporting rates of such crimes,
VAWA and subsequent legidlation affirm the need for acomprehensive response to address domestic
violence, dating violence, sexual assault and stalking, with dual objectives of enhancing the crim-
inal justice system's ability to hold offenders accountable and enhancing victim services. Thelegis-
lation passed with strong bi partisan support and broad agreement among lawmakersthat a coordin-
ated, multi-disciplinary effort is essential to meet victims' needs and bring offenders to justice.
VAWA strongly encourages states and territories to convene law enforcement, prosecutors, courts,
victim advocates and other stakeholders to establish an implementation plan for responding to vi-
olence against women within their respective jurisdictions.

When Congress reauthorized VAWA in 2000 and again in 2005, it established groundbreaking
new initiatives to enhance the justice system's response to domestic violence, dating violence,
sexual assault and stalking and expand victim services. With respect to sexual violence, VAWA
2005 initiatives included requirements related to sexual assault forensic medical examinations, 4

The STOP Program is aformula grant program authorized by VAWA of 1994.° Each year, eligible
states and territories receive a base amount of $600,000, plus an additional amount based on popu-
lation,® to enhance the criminal justice system's response to violence against women and provide
servicesto victims of domestic violence, dating violence, sexual assault and stalking.

STOP grant recipients (i.e., states and territories) are required to allocate 25% of their award for
law enforcement, 25% for prosecution, 5% for courts, and 30% for victim services. The remaining
15% is discretionary, allowing states and territories to direct funds as needed within the scope of
the STOP Program.7 The STOP Program places a special emphasis on programsfor un-served and/
or underserved populations such as immigrants, minorities and individuals with disabilities.

%42 U.S.C. §3711 et seq,

“4Also known as Sexual Assault Forensic Examinations (SAFESs) or medica forensic examinations. prohibitions on poly-
graphing of victims, and other protections.

SU.S. Department of Justice, Office on Violence Against Women. Program Brief: STOP Violence Against Women Formula
Grant Program.

fu.s. Department of Justice, Office on Violence Against Women. OVW FY 2008 STOP Violence Against Women Formula
Grant Program (CFDA 16.588): 7.

us. Department of Justice, Office on Violence Against Women. Program Brief: STOP Violence Against Women Formula
Grant Program.
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The Office on Violence Against Women

The Office on Violence Against Women (OVW), a component of the U.S. Departmentof Justice,
administers the grant programs authorized by VAWA and subsequent Iegislation.8 OVW provides
“national leadership in devel oping the nation's capacity to reduce violence against women through
VAWA " ® Overview. overseei ng administration of thefederal grant programsand providing financial
and technical assistanceto states, territories and local communities throughout the nation to imple-
ment programsin an effort to reduce domestic violence, dating violence, sexua assault and stalki ng.lO

OVW is committed to assisting states and territories in negotiating what may be a significant
overhaul of current procedures by providing them the necessary technicalassistance as they work
to implement their medical forensic examination obligations. To this end, OVW entered into a co-
operative agreement with the Maryland Coalition Against Sexual Assault (MCASA) to create the
national technical assistance project known as the VAWA Forensic Compliance Project.

VAWA Forensic Compliance Project

Victim-Centered Multi-Disciplinary Approach

The VAWA Forensic Compliance Project has an overriding commitment to victim-centered, mul-
tidisciplinary approachesto resolving forensic compliance issues. Strategiesincluded in this docu-
ment, the Toolkit, demonstrate solutions that promote and prioritize the needs and well-being of
the victim while ensuring the four core disciplines: law enforcement, prosecution, health care and
victim advocacy are partners in the devel opment, implementation and delivery of servicesto meet
the compliance mandates.

National Working Group

To ensure MCASA's work reflects a diversity of views, regional and national perspectives, and a
multi-disciplinary approach, OVW and MCA SA formed aNationa Working Group (NWG). These
experts have significantly contributed to the framework and development of the Toolkit. More
importantly, the NWG was responsible for the scope of the content, helping to identify promising
practicesfor multi-disciplinary, victim-centered response and barriersto implementation. The NWG
also provided significant guidance on particul ar issues and, in conjunction with the VAWA Forensic
Compliance Project, respondsto technical assistance requests as needed. A completeroster of NWG
members is attached as Exhibit A.

8The Office on Violence Against Women (OVW) administers one formula grant program and eleven discretionary grant
programs. U.S. Department of Justice, Office on Violence Against Women. OVW Grant Programs. Retrieved August 10,
2008, from http://www.ovw.usdoj.gov/ovwgrantprograms.htm
i(l)J .S. Department of Justice, Office on Violence Against Women.

Ibid.
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Technical Assistance

Throughout the course of the Forensic Compliance Proj ect,!! technical assistance is available to
states and territories upon request. Answers are provided to such questions as the practical applic-
ation of the statutory mandates, types of compliant systems, information regarding what other states
or territories have implemented, and emerging promising practices.

Between December 2007 and January 2008, all states and territories were surveyed to ascertain the
“state of the nation” and identify promising practices. Surveyswere directed to all STOP Adminis-
trators and the directors of state sexual assault or dual coalitions.*? Responses were received from
59% of the jurisdictions surveyed,13 providing a wealth of information concerning their current
status, barriers they face in implementing compliant procedures, and strategies they have adopted.
The survey tool is attached as Exhibit B. Information from the survey as well as lessons |earned
from the day-to-day provision of technical assistance have been synthesized and interpreted in ag-
gregate form. You will find the results highlighted throughout this document.

Pilot Site Projects

For most states and territories, the forensic compliance requirement is a monumental change in
public policy, asit directly impacts the way states and territories make available forensic examsto
victims of rape and sexual assault.l“AIthough the policy change will most likely be enacted on a
state level, it must also be implemented in local jurisdictions to result in meaningful change for
sexual assault victims and ensure compliance with the federal statute. Recognizing the challenges
set forth by thefederal statute, OVW and MCA SA sought to provide customized, intensive technical
assistanceto alimited number of jurisdictions. Applicationswere solicited from states and territories
seeking individualized assistance, with three states. North Dakota, Virginia and WWyoming sel ected
as pilot sites to receive dedicated assistance from project staff and to benefit from the expertise of
the National Working Group. Each of the three pilot sites is separate and distinct, with unique
challenges associated with the implementation of policies and procedures designed to ensure that
all victims of sexual assault are ableto obtain aforensic medical examination without being required
to report the sexual assault to law enforcement.

The Forensic Compliance Project is currently funded through April 2009.

12 dual coalition is a coalition that addresses both sexual assault and domestic violence,

13Total number of states and territories is 56 (50 states, 5 territories, and the District of Columbia).

14The Federal Bureau of Investigation (FBI), for purposes of data collection for the Uniform Crime Report (UCR), defines
forcible rape as “the carna knowledge of a female forcibly and against her will.” Although assaults and attempted rapes
by force or threat of force are included, this definition is limited in many respects. For example, statutory rape (without
force) isnot included, aswell as many other sexua offenses. The National Center for Victims of Crimes (NCV C), however,
defines sexual assault as, “ Sexual assault takes many forms, including attacks such as rape or attempted rape, as well as
any unwanted sexual contact or threats. Usually a sexual assault occurs when someone touches any part of another person's
body in a sexua way, even through clothes, without that person's consent. Some types of sexual acts which fall under the
category of sexual assault include forced sexual intercourse (rape), sodomy (oral or anal sex acts), child molestation, incest,
fondling and attempted rape.” The NCV C aso notes, “In most jurisdictions, the term sexual assault has replaced the term
rape in the state statutes. This was done to be more genderneutral and to cover more specific types of sexual victimization
and various levels of coercion.” For purposes of this document, sexual assault is used to represent the comprehensive nature
of sexua violence.
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The variety of challenges presented, and the diverse approaches to problem solving employed to
overcome them within the pilot sites respective jurisdictions, are not necessarily unique. The
challenges faced by the pilots are consistent with survey results of all states and territories. The
processes that the North Dakota, Virginia and Wyoming pilot sites have undertaken are shared in
aggregate throughout the Toolkit. The lessons learned are among the most significant influences
on the content of the Toolkit. They are included to guide others implementation of policy changes
within their own jurisdictions.

The Toolkit

This document, “the Toolkit,” is designed to meet the needs of a variety of audiences. STOP Ad-
ministrators, sexual assault coalition directors, statewide planning entities, and other stakeholders.
In addition to serving as a planning tool for states and territories, the Toolkit is intended to serve
as aresource for law enforcement, health care providers, victim advocates and other stakeholders
for issues specific to their respective areas of expertise.

This Toolkit serves a dual purpose. The Toolkit is designed to serve as a checklist for those states
and territories not currently able to confidently certify that every sexual assault victim within their
state or jurisdiction is able to receive a forensic medical examination if the victim chooses not to
report the assault to law enforcement. The Toolkit will assist these states in assessing what aspects
of the system'sresponsein their own jurisdictionsmay still require work, and provides aframework
to assist jurisdictions with their planning processes and policy development. Equally important,
for those states and territories able to certify they are compliant with VAWA 2005 and satisfied
that all victims of sexual assault throughout their jurisdiction are able to receive aforensic medical
examination whether or not they immediately report the sexual assault to law enforcement, this
Toolkit will serve asamechanism to enhance current policies and procedures to meet the standards
of promising practice in addition to implementing compliant policies.

The Toolkit will also provide guidance to those jurisdictions that wish to transform their current
“|etter of the law” approaches to strategies that are more victim-centered. Readers will learn from
the promising practices adopted by other jurisdictions. Through the use of the Toolkit, states and
territories will also learn from the challenges other jurisdictions have faced, the problem-solving
processes undertaken, and the solutions uncovered.

VAWA 2005 clearly mandates that states and territories certify that sexual assault victims are able
to access sexual assault forensic medical examinations throughout their state. Although the federal
statute providestheincentive for policy change, it issilent regarding thelogistics of implementation,
deferring to states and territories. This Toolkit is designed to assist states and territories with the
process, articulating the issues to be considered, potential barriers, and, perhaps most importantly,
presenting possible solutions that other states may learn from and adopt.

The approaches used by states and territories as they work to implement compliant policies and
practiceswill vary greatly throughout the nation. For some, the planning process, discussed within
Steps Towards Establishing a Compliant System Working Toward a Compliant System (page 14),
may involve strategic planning to tackle numerous issues related to both access and the reimburse-
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ment process. Another course of action could be to develop an ad hoc committee to troubleshoot
emerging issues associated with implementation of the new statute. Others may use a top-down
approach to communicate policy changes and to ensure compliance within their jurisdiction. This
Toolkit provides examples of how several states successfully changed their policies.

Methodsfor effecting changewill also vary greatly throughout the nation. Some states have enacted
enabling legidlation; others have devel oped statewide policies. Some have produced directives for
dissemination throughout their jurisdiction(s), while others have determined there is a need for
local autonomy and have deferred to their local jurisdictions to devel op policies. Recognizing that
one size does not fit al, this Toolkit provides several examples of methods used throughout the
nation.

Policies, practices and resources related to initial responses to sexual assault victims who present
to health care facilities™ vary greatly throughout the nation. Some jurisdictions benefit from a
comprehensive coordinated Sexual Assault Response Team (SART) whose policiesand procedures
allow specially trained professionals to provide a consistent, comprehensive response to victims
of sexual assault within the health care setting and greater community. Other jurisdictions, however,
struggle with inconsistent responses. For example, health care facilities may or may not have pro-
fessionals who are specialy trained to provide sexua assault forensic medical examinations. Ad-
vocacy services, if available, provide support to the victim and, if the victim requests, accompani ment
during the examination. In some jurisdictions advocates may not be available to victims around
the clock; or avictim may present at ahospital whereforensic medical examinationsare not routingly
performed and be asked to travel to an alternative facility, thus leaving the transportation logistics
to the victim.

It is not uncommon for states to struggle with one or more of these issues. Even in states with ex-
cellent programs, services may be geographically limited, resulting inservice gaps. Theimplement-
ation of mobile SANESsto travel to victims, being considered by somelow-population jurisdictions,
may also present obstacles. In addressing the challenges that victims may face when presenting,
states and territorieswill have taken the first steps towards devel oping aresponse where al victims
are able to access forensic medical examinations.

Jurisdictions will need to identify responses that are reasonable for their communities given the
physical and financial constraintsthey face. Regardless of local jurisdictions limitations, aconsistent,
uniform response providing an established standard of care for victims of sexual assault isstrongly
encouraged. Whether ajurisdiction has a coordinated, multi-disciplinary, victim-centered response,
or has alimited number of trained examiners and few advocates, there are several basic premises
states and territories should consider as they work toward compliance, keeping in mind that a pos-
itive professional first response s critical to ensuring that all victims have access to forensic med-
ical examinations. ThisToolkit reviewsthe principlescritical to implementing successful strategies.

“Hedlth care facilities’ is a comprehensive term used to include the numerous options where victims of sexual assault
may present for medical treatment, including forensic medical examination: hospitals, clinics, community-based health care
programs, stand-alone rape crisis centers and/or examination facilities, and other alternate health care facilities.
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Satesand territories must also consider evidentiary issues. Theintegrity of evidence collected and
the chain of custody must be maintained. This Toolkit discusses points for states and territories to
consider in developing policies that maintain the integrity of the evidence and chain of custody
when responding to victims who participate in aforensic medical examination but defer reporting
the assault to law enforcement to alater date. The victim's decision to delay areport may certainly
have an impact on the prosecutor's decision to prosecute the case and/or potential litigation. Further
details regarding the potential benefits and risks of delaying a report are explained in Back-
ground—Criminal Justice Philosophy (page 11).

The Toolkit also presents several different “ types’ of systems states have adopted. The chapters
of Types of Compliant Systems (page 38) discuss overriding themes of each compliance type, as
well as practical considerations. Examples from jurisdictions throughout the nation are illustrated
and specific policies are attached as exhibits.

This Toolkit will guide states and territories as they work beyond certification and continue to im-
plement and enhance policies and procedures toward amulti-disciplinary, victim-centered response
inal communities. Included in the Toolkit areideasto help states and territories educate stakehol ders
throughout their jurisdictions on established compliance protocols and to encourage continual
monitoring of performance.

Forensic Medical Examination Compliance Issues

“Nothing in this section shall be construed to permit a State, Indian tribal government, or territorial
government to require a victim of sexual assault to participate in the criminal ustice system or co-
operate with law enforcement in order to be provided with a forensic medical exam, reimbursement
for charges incurred on account of such an exam, or both.” 42 U.S.C.A. 8 3796gg-4(d)(1)

VAWA 2005 included arequirement specific to the availability of and payment, or reimbursement,
for sexual assault forensic medical examinations for all victims of sexualassault.'® Prior to VAWA
2005, the state, Indian tribal government, unit of local government 16 42 U.S.C.A. § 37969g-
4(a)(1).or other governmental entity was required to pay for the sexual assault forensic medical
examinations or ensure victimswere provided reimbursement for the exams; but, because the statute
was silent on the matter, they had the discretion to make such payment or reimbursement contingent
upon avictim's decision to report to law enforcement.>” VAWA 2005 includes a requirement that
to be eligiblefor STOP funding, states must ensure access to sexual assault forensic medical exam-
inations for victims who choose not to report the sexual assault to law enforcement. An additional
eigibility requirement for STOP funding is that states must assure that victims are provided a
forensic medical examination free of charge or with full reimbursement, without being required to
report to law enforcement and/or participate in the criminal justice system as a condition of the
payment or reimbursement.

All states, territories, and the District of Columbia are currently eligible to apply for and receive
STOP formulagrant funds. To continueto be eligible for STOP funds, they must certify by January

1642 U.S.C.A. § 3796gg-4(a)(1).
YIbid.
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5, 2009—three years from the date of enactment of VAWA 2005—that they meet the statutory
eligibility requirements of VAWA 2005.

Practical Application of the Statutory Requirements

The changes within VAWA 2005 are designed to promote a more victim-centered approach to re-
porting among victims of sexual assault. They also aim to enhance prosecution of sexual assault
cases and create amore victim-friendly environment that will ensurethat all victims of sexual assault
have access to aforensic medical examination. However, these changes present a number of chal-
lenges for states and territories as they work to develop and implement VAWA -compliant policies
and procedures.

For example, hospitals and medical providers, law enforcement agencies, prosecutors, rape crisis
centers and other victim service providers must develop policies and procedures to address the
handling of evidence collected from victims who defer reporting to law enforcement. Concernsto
be addressed include where the “non-reported” forensic evidence will be stored during the period
when the victim is deciding whether to report the sexual assault to law enforcement, for how long
the evidence will be held and, inlocalities utilizing an “ anonymous’ reporting system, the individual
or agency responsible for retaining the information necessary to link the victim's identity to the
evidence gathered. Logistical challenges also exist around the payment for forensic medical exams
in jurisdictions where payment has traditionally been tied to law enforcement involvement, since
an examination may no longer be conditioned upon the victim’s choice to participate by reporting
the sexual assault.

The challenges states and territories face may be significant. Complying with the STOP statute re-
guirements related to forensic medical examinations may tranglate to the removal of gatekeepers
who have historically authorized the forensic medical exam to be conducted by ahealth care provider.
Often, this gatekeeper has been a law enforcement agency. Many law enforcement agencies, in
addition to providing authorization for the examination to be conducted, also purchase and house
the sexual assault evidence collection kit'® until an exam is needed. Further, many states have re-
quired a police report for purposes of reimbursement for the examination, documenting that the
victim not only underwent the examination but also reported the assault to law enforcement. States
and territories will benefit by involving all stakeholdersin the development of policies and proced-
ures.

Background

Incidence

Data from the Uniform Crime Report tell us more than 92,000 forcible rapes were reported to law
enforcement in 2006.18 Unfortunately, this statistic does not accurately portray the incidence of
rape and sexual assault in our nation. It reflects only those crimes captured as forcible rapes and

By.s. Department of Justice, Federal Bureau of Investigation (FBI). Released September 2007. Forcible rape. Uniform
Crime Report: Crimein the United States, 2006: Overview.
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does not include many other forms of sexual assault. Perhaps more significantly, the number is
contingent upon the forcible rape crimes being reported to police. Sexual assaults, including rape,
remal nzzt)he most under-reported crimes in our nati on,*® with only 36% of rapes being reported to
police.

Randomized, confidential surveysof individualsthroughout the country have attempted to determine
a more accurate representation of the incidence of rape andsexual assault. Recently published
findingsfrom the National CrimeVictimization Survey (N CVS)21 confirm the underreported nature
of these crimes, reporting over 270,000 rape or sexual assault crimes occurring within the same
year. Another study found that 18% of all women surveyed and 3% of all men surveyed had been
raped in their lifeti me.22 Given these findi ngs, it is projected that one out of six women, and one
out of every thirtythree men, will be sexually assaulted in their lifeti me.23

The crimes of rape and sexual assault do not discriminate, as females and males of all ages, races,
ethnicities, abilities, sexual orientations, and socio-economic backgrounds may be victimized by
sexual violence. There are, however, several subpopulations experiencing higher rates of rape and
sexual assault.

Women are more likely to be the victims of sexual assault than men.?* When men experience
sexual violence, they are much more likely to be victimized at an earlier age, with 70% of all male
victims reporting they were “raped before their 18th birthday.” 25 The same research found the rate
at which women were raped as children or adolescents continues to climb annually.26 Fifty-four
percent (54%) of the femal e rape victimsidentified within the survey were under 18 years old when
they experienced their first rape.

American Indian/Alaska Native women are much more likely to be sexually assaulted than African
American, Whiteor Hispanicwomen.27 Research findings clarified that these datawere based upon

Bus. Department of Justice, Centers for Disease Control (CDC) Injury Center. Sexua violence: Fact sheet. Datais cited
from the National Violence Against Women Survey and National Crime Victimization Survey.

20C.M. Rennison. 2002, August. Rape and sexual assault: Reporting to police and medica attention, 1992—2000. Bureau
of Justice Statistics, Selected Findings. Washington, D.C.: U.S. Department of Justice, Office of Justice Programs. NCJ
194530.

2IThe National Crime Victimization Survey (NCVS) is a survey of over 77,000 random households and includes over
134,000 individuals age 12 and over. The survey is conducted annually in an effort to accurately determine the incidence
rate of avariety of crimesincluding not only rape, but sexual assault offenses as well.

2p Tjaden and N. Thoennes. 1998, November. Prevalence, incidence, and conseguences of violence against women:
Findings from the Nationa Violence Against Women Survey. Research in Brief. Washington, DC: U.S. Department of
Justice, National Ingtitute of Justice, Centers for Disease Control and Prevention. NCJ 172837. The National Violence
Against Women Survey (NVAWS) defined rape as an event that occurred without the victim’s consent that involved the
use or threat of forcein vaginal, anal, or oral intercourse. NVAWS includes both attempted and completed rape.

Zp Tjaden and N. Thoennes. 2006, January. Extent, nature, and consequences of rape victimization: Findings from the
National Violence Against Women Survey. NIJ Special Report: 7-12. Washington, DC: U.S. Department of Justice, Office
of Justice Programs. NCJ 210346. Datais from the NVAW survey conducted from November 1995 to May 1996.

24C.M. Rennison. 2002, August.

2P, Tjaden and N. Thoennes. 2006, January.

2P, Tjaden and N. Thoennes. 2006, January.

2p Tjaden and N. Thoennes. 1998, November. C.M. Rennison. 2007. Reporting to police by Hispanic victims of violence.
Violence and Victims 22 (6): 754-772.

10
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individuals reporting victimization in the survey, therefore challenging that the findings may in
fact represent reporting trends, rather than trends in inci dence.?® The rates of sexual victimization
among White, African American and “other races’ of women were found to be equal.29 Women
of mixed race, however, reported “... significantly higher rates of rape victi mization” than any
other race.

Another population particularly vulnerable to sexual violence is women on college campuses,
among whom the rate of sexual victimization far exceeds that of the general population. A research
study completed by the National Institute of Justice found that approximately 3% of all female
college studentswere victims of acompleted or attempted rape during an academic year.31 Projecting
reporting rates from the academic year survey period over the average five-year college career, it
is estimated that one in every five female students will experience rape during her college years.32

Themajority of victims are assaulted by someone they know. Over 80% of all sexual assault victims
indicate they were attacked by an intimate, other relative, friend or acquai ntance.*® Seventeen
percent(17%) of all women and 23% of all men are sexually assaulted by strangers.34 The majority
of sexual assaults do not occur in apublic environment, but within a home, hotel or vehicl e®

Underreporting

Extensive research has been conducted to determine the prevalence of sexual violence—reported
and unreported—uwith studies consistently concluding that rape and sexual assault remain among
the most underreported crimes in our nati on.%® Depending on the particular study, the range of re-
porting rates for rapes and sexual assaults reported to police vary between 16 and 41%,3" meani ng
more than half of all rapes and sexual assaults go unreported.

A comprehensive study conducted by Dean Kilpatrick and others found formal reporting rates to
tend toward the lower end of the spectrum.38 A randomized study conducted of approximately

28C.M. Rennison. 2002, August. P. Tjaden and N. Thoennes. 2006, January.

29p Tjaden and N. Thoennes. 2006, January.

Olhid.

31B.S Fisher, ET. Cullen, and M.G. Turner. 2000, December. The sexual victimization of college women. Washington,
DC: U.S. Department of Justice, Office of Justice Programs, National Institute of Justice. NCJ 182369. C.P. Krebs, C.H.
Lindquist, T.D. Warner, B.S. Fisher, and S.L. Martin. 2007, December. The campus sexual assault (CSA) study. U.S. De-
partment of Justice, Office of Justice Programs, National Institute of Justice Grant #2004-WGBX-0010. Abstract in NCIRS
Abstracts. NCJ 221153.

2B SFisher, FT. Cullen, and M.G. Turner. 2000, December.

33p, Tjaden and N. Thoennes. 2006, January.

hid.

Slhid.

%u.s. Department of Justice, Centers for Disease Control (CDC) Injury Center. Sexua violence: Fact sheet. Datais cited
from the National Violence Against Women Survey and National Crime Victimization Survey. M. Rand and S. Catalano.
2007, December. Criminal victimization, 2006. Washington, D.C.: U.S. Department of Justice, Office of Justice Programs.
NCJ219413.

%M. Rand and S. Catalano. 2007, December. P. Tjaden and N. Thoennes. 2006, January. D.G. Kilpatrick, C. Edmunds,
and A. Seymour. 1992. Rape in America: A report to the nation. Arlington, VA: National Center for Victims of Crime;
Charleston, SC: Medical University of South Carolina, Crime Victims Research and Treatment Center.

%D.G. Kilpatrick, C. Edmunds, and A. Seymour.1992.

11
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5,000 individuals nationwide reveal ed that only 16% of all victims of rape choseto report the crime
to pol ice.*® Although reporting to police hasincreased over the past thirty years,40 the increase was
attributed to third-party reporting, such as another member of the family, neighbor, bystander, or
friend, as opposed to reporting by the victims themsel ves

Certain populations arelesslikely than the general population to report asexual assault. For example,
the reporting rate for college students is significantly lower than for the general population, with
only 5to 10% of all sexual assault victims attending college reporting the rape to police.42

There are many factors that may contribute to a victim's decision not to report an assault to law
enforcement. National Crime Victimization Survey (NCV S) responsesindicate that in the majority
of sexual assaults the victim knows the offender as an intimate, other relative, friend or acquaint-
ance.® In these cases, the victim may have ongoing interaction with the offender, complicating the
decision-making process behind reporting. The victim may reside with or near the offender, be re-
liant upon the offender for financial support, or share children in common.

Other factors that may affect a victim's decision not to report include: considering the rape or
sexual assault to be a* personal matter,” “reporting to adifferent official,” and concern for “police
bias”* Additional ly, “being blamed by others,” “family finding out,” and avictim's“name(s) being
made public by the news media’ a so have been found to contribute to avictim'sreluctance to report
the crimeto police.45 Perhaps most notably, one-half of all female victims and one-fifth of all male
victims indicated they were afraid of being killed when the rape was committed.*®

Criminal Justice Philosophy

Changes enacted by VAWA 2005 mean a sexual assault victim now has the right to have aforensic
medical examination without being forced to decide, immediately after an assault, whether or not
to report the assault to law enforcement. The option to have evidence collected and preserved in a
timely manner now exists, allowing the victim to defer the decision of whether to officially report
the crime to pol ice

lbid.

40E.p Baumer. 2004, April. Temporal variation in the likelihood of police notification by victims of rapes, 1973-2000.
Washington, DC: U.S. Department of Justice, National Institute of Justice. NCJ 207497. L.R. Taylor. 2006, July. Has rape
reporting increased over time? NIJ Journal 254:32-34. Washington, DC: U.S. Department of Justice, Office of Justice
Programs.

41E P Baumer. 2004, April.

42College students defined as women who were attending a 2 or 4-year college or university during fall 1996.

43p Tjaden and N. Thoennes. 2006, January.

4C.M. Rennison. 2002, August.

45D.G. Kilpatrick, C. Edmunds, and A. Seymour.1992.

48P, Tjaden and N.. Thoennes. 2006, January.

4m any states have statutes mandating health care professionals report to law enforcement certain situations where patients
present for treatment of sexual assault. Generally speaking, these situationsinclude vulnerable populations such as children
and elderly and/or disabled individual s and are designed for the protection of those individuals. States and territories should
defer to their state laws concerning mandatory reporting situations. Such state laws may also include reporting of violent
crimes or reporting of injuries caused by lethal weapons. T.P. Scalzo. Rape and sexual assault reporting laws. American
Prosecutors Research Institute National Center for Prosecution of Violence Against Women: The Voice 1 (3).
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Thetimely collection of evidence may impact the likelihood of conviction. Forensic medical exams,
prompt reporting, and scientific evidence are directly related to an increased rate of arrest of sexual
offenders, as well as an increased number of prosecutions, and have a positive influence on the
outcome of sexual assault prosecuti ons.*® However, itisi mportant to recognize that when an assault
is not reported to law enforcement as soon as possible, the prospect of conducting a thorough in-
vestigation may be diminished.

The opportunities for law enforcement to conduct interviews of witnesses, thoroughly investigate
the crime scene, or collect additional evidence from alternative crime scenes may be eliminated
completely. The impact of adeferred report to law enforcement and the potential negative bearing
of adelayed investigation upon prosecution should be shared with the victim prior to the collection
of evidence in an honest and neutral manner, so that a victim is informed not only of her or his
options, but also of the benefits and risks of deciding not to report to law enforcement at the time
of the forensic examination.*®

Nevertheless, successful evidence collection during forensic medical examinations has a direct
correlation to successful prosecution of cases.” The circumstances under which evidenceis collected
play an essentia role in the future of the case long before it enters the courtroom. For example,
physical evidence connecting the suspect to the crime is a critical variable prosecutors consider
when determining if and/or how they will proceed with acase>?

Thequality of forensic medical examinations (al so known as SAFE exams[ Sexual Assault Forensic
Examinations]) in relation to enhanced sexual assault prosecutions has been demonstrated, aswell 2
Forensic medical exams can document evidence of the sexual assault and in some instances find
evidence of sexual contact, including penetration (if applicable), identify injury consistent with
forcible sexual contact, and/or document injury consistent with the victim's description of assault.
Although forensic evidence can be collected for up to 96 hours or longer, collecting evidence
within 24 hours of an assault has been associated with more positive outcomes within the criminal
justice system.53 The benefit of a trained, experienced Sexual Assault Nurse Examiner (SANE)
supports a prosecutor’s case, as studies “ suggest that SANE programs increase prosecution.” 4

BR. Campbell. 2004, November. The effectiveness of Sexual Assault Nurse Examiner (SANE) programs. VAWnNet Applied
Research Forum: National Online Resource Center on Violence Against Women. C.S. Crandall and D. Helitzer. 2003,
December. Impact evaluation of a Sexual Assault Nurse Examiner (SANE) Program: Exhibit 14—Case outcome, by highest
applicable charge per case, pre and post SANE, Bernalillo County, NM, 1994-1999. U.S. Department of Justice Grant #98-
WT-VX-0027. New Mexico: University of Mexico School of Medicine. NCJ 203276.

“SMore information regarding informed consent can be found in Ensuring Access to Examinations|nitial Response (page
23).

S0R. Campbell. 2004, November. C.S. Crandall and D. Helitzer. 2003, December. C. Spohn and D. Holleran. 2001,
September. Prosecuting sexual assault: A comparison of charging decisions in sexual assault casesinvolving strangers, ac-
guaintances, and intimate partners. Justice Quarterly 18 (3). Abstract in NCIJRS Abstracts. NCJ 199720.

51¢. Spohn and D. Holleran. 2001, September.

“R. Campbell. 2004, November. J. Wiley et al. 2003, June. Legal outcomes of sexual assault. American Journal of Obstetric
Gynecology 188 (6): 1638-1641.

533, Wiley et al. 2003, June.

%4R. Campbell. 2004, November.
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A recent study conducted jointly by the National District AttorneysAssociation (NDAA) and Boston
College has reported tangible outcomes regarding the efficacy of forensic medical exams conducted
by a Sexual Assault Nurse Examiner.> The study found that forensic medical exams conducted
by SANEs “significantly increase the likelihood that charges would be filed in sexual assault

Studies in New York State produced similar results. The Manhattan District Attorney's Office, in
conjunction with St. Luke's’'Roosevelt Hospital Center (Crime Victims Treatment Center) and the
New York City Alliance Against Sexual Assault (NYCASA), conducted their own study of the
role of forensic medical examination evidencein the disposition of sexual assault cases. Their results
were published in a report entitled “The Impact of Medical Evidence on Criminal Justice Out-
comes”® The study found that prosecutors utilized evidence from the forensic medical examinations
in 39.3% of all cases. Prosecutors reported that documentation of injuries, the determination of the
presence of semen, and DNA testing were the primary benefits of the forensic medical examination
as they tried their cases.® Prosecutors also suggested that the evidence was equally important to
jurorsto “corroborate the victim's story.” 59

Recently released research sponsored by the National Institute of Justice confirmed that media
heavily influence potential jurors. Heavily-watched crime-related shows such as Crime Scene In-
vestigation (CSl) and Law and Order were found to have a significant bearing on individuals' ex-
pectations regarding the role evidence plays in trials. Only 14% of those surveyed indicated they
would find the defendant in a rape trial guilty without “scientific evidence” accompanying the
victim's testi mony.60 Twenty-six percent indicated that if there were no scientific evidence, they
would find a defendant charged with rape not guilty.61 Because some jurors report they require
scientific evidence before being willing to convict adefendant of rape, and forensic medical exam-
inations may produce that evidence, access to forensic medical exams plays a central role in suc-
cessful investigation and prosecution.

Health Care Philosophy

Sexual assault victims increased accessto forensic medical exams provides an opportunity to address
immediate medical concerns, aswell as an occasion to address the potential long-term health and
psychological effects of sexual assault. Currently, the vast mgjority of rape and sexual assault victims
do not seek medical care following the assault. Victims who report to law enforcement, however,

SM.E Nugent-Borakove, P. Fanflik, D. Troutman, N. Johnson, A. Burgess, and A.L. O'Connor. 2006, May. Testing the
efficacy of SANE/SART Programs: Do they make adifferencein sexual assault arrest & prosecution outcomes? Final report:
EJG.S. Department of Justice Grant #2003-WG-BX-1003. NCJ 214252.

Ibid.
5’New York Ci ty Alliance Against Sexual Assault, Manhattan District Attorney's Office, and St. Luke's Roosevelt Hospital
Center Crime Victims Treatment Center. 2002. The impact of medical evidence on criminal justice outcomes: The District
Attorney/sexual assault examiner study: Final report.
Bhid
Flbid
0p. Shelton. 2008, March. The“CSl effect”: Doesit real ly exist? NIJJournal 259:1-7. Washington, D.C.: U.S. Department
g{ Justice, Office of Justice Programs, National Institute of Justice. NCJ 221500.

Ibid.
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aremorelikely to receive medical care.®? Research found that 59% of all victims choosi ng to report
the victimization to law enforcement received medical treatment. In contrast, only 17% of all rape
victims who did not report the victimization to police received medical care. It is important that
victims have access to medical care to address immediate medical concerns, including the possib-
ility of sexually transmitted diseases or even pregnancy, as 4.7% of all rapesresult in pregnancy.63
Medical care may also serve as an opportunity to educate sexual assault victimson thelink between
sexual assault and potential future health problems.

The National Violence Against Women Survey (NVAWS) found that 32% of women and 16% of
men who were sexually assaulted sustained physical injuries in addition to the sexual assault.%*
Victimsreported avariety of injuriesincluding scratches, lacerations, bruises, welts, broken bones,
dislocated joints, chipped or broken teeth, sprained muscles and internal inj uries.® In this same
study, slightly over 3% of all victims reported having contracted a sexually transmitted disease as
aresult of the rape.66

Of victimsreceiving injuriesin addition to the sexual assault itself, only 36% seek medical treatment,
leaving over 60% of injured victims without medical care.®” Research indicates a sexual assault
victim benefits in numerous ways from a consistent response, streamlined services, and increased
quality of care provided by atrained forensic examiner who fully understands the i ssues associated
with victimization.®®

The changes in VAWA 2005 reflect the hope that victims will be more likely to seek medical care
if they are afforded the opportunity to obtain a forensic medical examination as a part of the care
they receive, regardless of whether they choose to report the incident to police. Increased access
to medical care, with the forensic medical examination component to that care, has the potential
to improve survivors physical and mental health, increase rates of prosecution and conviction in
criminal sexual assault cases, and result in healthier, safer communities.

Steps Towards Establishing A Compliant System

Working Toward a Compliant System
A Checklist for States and Territories
Working Toward a Compliant System: A Checklist for States and Territories

* Understand VAWA 2005 Compliance Requirements

62C.M. Rennison. 2002, August.

3M.M. Holmes, H.S. Resnick, D.G. Kilpatrick and C.L. Best. 1996. Rape-related pregnancy: estimates and descriptive
characteristics from a nationa sample of women. American Journal of Obstetric Gynecology 175:320-324.

®Datais based upon survey responses targeting sexual assaults occurring within the past 12 months prior to the interview.
5p Tjaden and N. Thoennes. 2006 January.

% bid.

p Tjaden and N. Thoennes. 2006, January. T.K. Logan. 2006, Summer. Program and sexual assault survivor characteristics
for one SANE program. Journal of Forensic Nursing.

®8R. Campbell. 2004, November.
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Convene a Statewide Planning Forum

Educate Stakeholders on the |ssues

Assess Current Status of Your State

Project Increases in the Volume of Forensic Medical Exams

Ensure aVictim-Centered Multi-Disciplinary Approach

Ensure Successful Implementation of the Process

The Federal Statute

The federal statute encouraging the enhanced protections for sexual assault victims, asit relatesto
forensic medical examinations, essentially defines a two-prong test for states and territories. The
first prong is to ensure all sexual assault victims are afforded the opportunity to have a forensic
medical examination without requiring them to report the assault to law enforcement. While the
statute provides the framework for the mandate, it does not dictate how it should be implemented.
States and territories have great autonomy to determine how to ensure their jurisdiction complies
with the federal law. There are a variety of ways to effectuate the necessary changes. Legidation,
statewide policy, and guidelinesfor local jurisdictionsare all viable options. Each option isdiscussed
in further detail in the chapters ahead.

The second prong for compliance isto ensure that all forensic medical examinations are provided
with no cost to the victim or with full reimbursement. Jurisdictions can accomplish thisin avariety
of ways:

» They can fund the forensic examination reimbursement program up front;

» They can have the forensic examination reimbursement program bill them directly for each ex-
amination conducted; or

» They may have the victim pay for the forensic medical examination, and the State or local juris-
diction then reimburse the victim for any and all out-of-pocket costs, provided the following
conditions are met:

» The government entity may not impose any deductible requirement or limit on the amount of
areimbursement;

 Victims must be allowed to apply for reimbursement for at least one year from the date of the
exam;

» Reimbursement must be provided not later than 90 days after written notification of thevictim's
expense; and
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* All victims, including victimswith limited or no English proficiency, must be provided inform-
ation regarding how to obtain reimbursement at the time of the exam.®®

Further:

 If ajurisdiction uses STOP funds to pay for the costs of the examinations, the jurisdiction may
not require victims to submit the bill to their private insurance.”°

 If ajurisdiction uses state or alternative funding to pay for the cost of the exam, and chooses to
bill a victim's private insurance, the victim may not be held liable for a deductible, co-pay, or
other out-of-pocket expenses.

If astate'sor territory's existing regulation and/or statute dictates that a police report or other docu-
mentation of the victim's cooperation with the criminal justice system be provided in order for the
costs of the forensic medical examination to be reimbursed, that requirement must be remedied in
order to comply with VAWA 2005.

The Planning Process

The first step in assessing and/or ensuring compliance is to identify and convene the stakeholders.
The STOP Administrator is a key player, because the agency designated to administer the STOP
funds is required to certify that its jurisdiction is VAWA-compliant. Prospective partners include
the sexual assault or dual (sexual assault and domestic violence) coalition; representatives from a
statewide sexual assault task force and/or Sexual Assault Response Team (SART) or other statewide
planning entity, if one exists; the state health department; the area hospital association; medical
providers, forensic nurses; law enforcement; and prosecution representatives.

Input from the statewide stakeholders group is necessary in designating a lead agency and/or con-
vener. In considering an appropriate leader to facilitate this initiative, the state might draw upon
prior experience with previous statewide initiatives such as the VAWA Implementation Planning
Committee, statewide legidativeinitiatives, or perhaps ad hoc committees convened for acommon
purpose. Once a state or territory has identified the facilitating entity, the state must then identify
appropriate stakeholdersto include. Some states establish aformal agreement among the stakeholders
to ensure successful implementation of the process. A checklist of agenciesto consider for inclusion
within this processis found in Exhibit C.

Michigan Domestic Violence Prevention and Treatment Board

The Michigan Domestic Violence Prevention and Treatment Board offered an interesting opportunity
for launching statewide planning discussionsin theform of a“ Think Tank.” A variety of policylevel
advocates and stakeholders met on March 19, 2008, to discuss the sexual assault forensic medical
examination requirements within VAWA 2005. Discussions began with a review of the federal

%92 U.S.C.A. § 3796g0-4(b).
y.s. Department of Justice, Office on Violence Against Women. Program Brief: STOP Violence Against Women Formula
Grant Program: Program Eligibility.
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statutory requirements and a comparison of the state's statute, current policies and procedures, and
practices throughout the state. The forum continued with a presentation of the different “types’ of
compliance that may be viable options for their state.

Parti cipants quickly followed with a brain-storming session, tackling each option individually and
identifying prosand consfor each. Theforum resulted in several creativeideasfor problem-solving,
aswell as an action plan for the future to continue the strategic discussions.

Educate Stakeholders on the Issues

Start with the basics to ensure that all stakeholders have a complete understanding of the issues.
This includes an overview of the compliance statute, the basics of a victimcentered approach, as
well as ideas on how to develop policy into practice, to include the “types’ of compliant systems
(described in further detail within the chapters of Types of Compliant Systems [page 38]).71 To
assist stakeholders with this, a PowerPoint presentation, entitled Compliance Overview, has been
developed and is attached as Exhibit D."2

Assess the Current Status of Your State/Territory

Typically, once stakeholders understand the forensic compliance mandates it quickly becomes ap-
parent which rules, policies and practices need to be revised. The Compliance Overview PowerPoint
(Exhibit D) may help set the stage for discussions, as it outlines barriers that states and territories
commonly face. In the event that stakeholders are not aware of how the exams are currently con-
ducted and how they are paid, an overview of that information should be presented. Stakeholders
should be made aware of current statutes, administrative regulations, and other dynamics pertaining
to the provision of the examinations and payment of those exams, as thiswill assist in identifying
areas that need to be addressed.

Pilot Site North Dakota

The North Dakota Department of Health, Division of Injury Prevention and Control, in partnership
with the Office of the Attorney General and the North Dakota Council on Abused Womens Services
Coalition Against Sexual Assault in North Dakota, were selected to represent North Dakota as one
of three pilot sites throughout the nation benefiting from intensive technical assistance through the
VAWA Forensic Compliance Project. One of the first tasks as part of the pilot site project was to
assessthe current health care responseto victims of sexual assault throughout the state. Additionally,
the survey was to serve as a tool to assess the reimbursement process health care facilities were
accessing to seek reimbursement for the costs associated with performing forensic medical exam-
inations.

LA more detailed discussion regarding the length of storage and the disposition of storage occurs in Ensuring Acces to
Examinations—Storage, Transportation and Destruction of Evidence (page 31).

"2The Compliance Overview PowerPoint is available to view online through the VAWA Forensic Compliance link at
www.mcasa.org [http://www.mcasa.org]
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The statewide survey, conducted in May and June of 2008, produced a 67% response rate from
health care facilities throughout the state. The results of the survey were enlightening, and served
as a heeds assessment with regard to professional resources dedicated to the provision of forensic
medical examinations and the need for additional training of examiners. Additionaly, the survey
results revealed the need to provide additional education to hospital administrators and billing
personnel within health care facilities throughout the state regarding the reimbursement process.

Survey results are available as Exhibit E.

Project Increases in the Volume of Forensic Medical Exams

Jurisdictions can better prepare for the new examination and payment protocolsif they know what
to expect. This includes an estimate of the number of exams likely to be conducted for their state
or jurisdiction.

Inevitably, one of the first questions that arise regarding implementation of the new policy relates
to what can be anticipated in terms of an increased volume in the number of forensic medical ex-
aminations. Thisinformation is valuable to fully understanding the potential impact initiating such
a policy will have upon the health care and criminal justice systems, as well as for projecting the
costs associated with the anticipated increase in volume, and planning accordingly.

Unfortunately, since very little research exists, the question of how to project the increase in the
number of forensic medica examsisdifficult to answer. Thereisone venue, however, whereresearch
has provided some insight into the effect of initiating these types of policies: the military.

In June 2005, the U.S. military implemented a “Restricted Reporting” & policy, where military
victims of sexual assault have the option to report an incident of sexual assault to a health care
provider, victim advocate, chaplain, or Sexual Assault Response Coordinator, but the incident is
not investigated. Utilizing a Restricted Reporting process, victims are afforded services such as a
forensic medical examination, advocacy, and counseling, while reserving the right to “officially”
report the assault at a later date. In contrast, the Unrestricted Reporting process, when initiated,
will automatically generate an investigation. Obviously, all parties are identified when the Unres-
tricted policy is implemented. During the first six months of implementation, 18% of all sexual
assault reports were Restricted.” Duri ng the next twelve months, overall reports of sexual assault
increased by 24%, with 26% of those victims exercising the Restricted Reporting option.75

In 2006, 11% of all victimswho originally reported through the Restricted policy eventually elected
to changethe report to Unrestricted. In 2007, 14% of all Restricted reports ultimately were changed
to Unrestricted. Although the trend isto be noted, it is also important to discern that the military is
a unique subpopulation and may not be reflective of the general population. The rate of underre-
porting in the general population should be taken into account, and be used as a catalyst for discus-

Bu.s. Department of Defense, Sexual Assault Prevention and Response Office. Restricted reporting.
"“us. Department of Defense, Sexual Assault Prevention and Response Office. FY 07 report on sexual assault inthe military.
2008, March. Washington, DC: U.S. Department of Defense.
75 1
Ibid.
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sions. See Exhibit F for a one-page handout containing statistics regarding the underreporting of
sexual assault.

Ensure aVictim-Centered Multi-Disciplinary Response

As previously noted, any policies and procedures related to the provision of direct services for
sexual assault should be victim-centered and multi-disciplinary. The importance of a multi-discip-
linary approach to sexual assault iswell-documented. When acommunity formalizes acomprehens-
ive collaborative approach by establishing a Sexual Assault Response Team (SART), itsincreased
collaborations can improve prevention efforts, enhance the response provided to victims, and
provide better management of offenders.”® General ly speaking, likely participantsona SART include
law enforcement officers, prosecutors, advocates and volunteers from the rape crisis center, and
Sexual Assault Nurse Examiners (SANES). Studies have found that more services are being offered
to victims in communities where SARTs exist.”’

Victims report services are more effective when “agencies work together to meet their needs.” 8

Victim satisfaction surveys indicate that when agencies work together to address domestic or
sexual violence, victims report increased levels of satisfaction with the criminal justice system and
case outcomes.”®

A combined SANE/SART response, as offered in some communities, also yields asignificant impact
upon outcomes within the criminal justice system and has been found to have “the greatest impact
on charging decisionsin adult femal e sexual assault cases and isacontributing factor in thelikelihood
suspects will be identified and arrested.” 8 A combined SANE/SART response to a victim of
sexual assault was found to increase the likelihood of charges being filed by 3.3%8 F naly, a
combined SANE/SART response was also found to increase the chances of producing aconviction
for the sexual assault by 3.5%.82

Wyoming Sexual Assault Response Team (WySART)

The mission of the Wyoming Sexual Assault Response Team (WySART) is to promote a healthy,
respectful and appropriate response for victims of sexual assault within Wyoming communities

76Somej urisdictions refer to these multi-disciplinary teams as Sexual Assault Response Teams or Sexual Assault Resource
Teams, both of which use the acronym “ SART.” Others use the acronym “SARRT,” Sexual Assault Resource and Response
Team. Throughout this document, the term SART is used. Responsibilities of SARTSs vary, however. Some are response
teams that provide a coordinated response to victims of sexua assault when they present at a hospital. Other SARTS serve
asamulti-disciplinary coordinated community response (CCR) team, addressing issues pertaining to the responseto victims
of sexual assault in their community. Members may or may not be first responders and/or dirct service providers. See K.
Littel. 2001, April. Sexual Assault Nurse Examiner (SANE) programs:. Improving the community response to sexual assault
victims. U.S Department of Justice, Office of Justice Programs, Office for Victims of Crime, OV C Bulletin. NCJ 186366.
""M.E. Nugent-Borakove, P. Fanflik, D. Troutman, N. Johnson, A. Burgess, and A.L. O’ Connor. 2006, May.
BIM. Zwei 0, M.R. Burt, and A. Van Ness. 2003, February. Effects on victims of victims service programs funded by the
789T OP Formula Grants Program. Washington, DC: U.S. Department of Justice, National Institute of Justice. NCJ 202903.
Ibid.
:(l’M.E. Nugent-Borakove, P. Fanflik, D. Troutman, N. Johnson, A. Burgess, and A.L. O'Connor. 2006, May.
Ibid
Bhid.
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through support, policy, education and training. WySART members, appointed by the Wyoming
Attorney General, are charged to serve as a model multi-disciplinary team to local communities
who are committed to improving their response to sexual assault victims.

WYSART is comprised of two members from each of the following disciplines. advocacy, law
enforcement, the Wyoming State Crime Lab, prosecution, medical administration, and practicing
SANEs or SANE trained nurses. Demonstrations of this successful collaboration include statutory
changesto allow sexual assault nurse examiners (SANES) to conduct forensic medical examinations.
Prior to the statutory changes, only physicians were authorized to provide these exams.

WYSART created a unique training opportunity with the Crime Lab. When Wyoming revised its
Biological Evidence Collection Kit (“Bio Kit”), a statewide training was conducted, requiring
community members to attend the training prior to receiving the new kits. This created an oppor-
tunity to develop and provide training over and above training on the Bio Kit, encouraging a vic-
timcentered collaborative response to sexual assault.

WYSART successfully trained all 23 counties, as well as the Wind River Indian Reservation,
within a period of one year.

Ensure Successful Implementation of the Process
Training

Once a plan for compliance measures has been identified and developed and is being pursued, it
isalsoimportant to ensure that the plan is communicated to stakehol ders throughout the jurisdiction.
A broad dissemination of informational materials describing the requirements under VAWA is es-
sentia. It is equally necessary to communicate the strategy for responding to the mandates. This
may be accomplished through the distribution of a statewide policy, accompanied by a training/
general education component designed to articul ate the proposed process for serving sexual assault
victims who do not wish to report to law enforcement and/or the criminal justice system. States
and jurisdictions are encouraged to consider establishing multi-disciplinary training teams repres-
entative of the individuals targeted for training.

There are many audiences to consider for training, some of which are listed bel ow:

» Health care providers-Local, regional or state/territorial chapters of the International Association
of Forensic Nurses (IAFN); SANEs, emergency room personnel; triage personnel; clinics;
emergency medical services (paramedics, fire departments); campus health facilities; Indian
Health Services (IHS); and other aternative health care providers

» Health care facility billing personnel
» Sate Department of Health

» Law enforcement personnel-Chiefs of Police associations; Sheriffs associations; state police;
campus police; local law enforcement departments; basic academy classes
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Prosecutors-Prosecutors' offices, organizations

Satewide sexual assault coalition

Rape crisis centers Staff, volunteers

Crime Victims Compensation State administrative agency

Legal partners Attorney General’s Office; Legal Aid

STOP Administrator

States are encouraged to target the training to multi-disciplinary audiences that are representative
of the multiple stakeholders responding to victims of sexual assault.

Minnesota Coalition Against Sexual Assault (MNCASA)

In July 2008, the Minnesota Coalition Against Sexual Assault (MNCASA) conducted a Webinar
entitled “VAWA Forensic Compliance Issues for Advocates. Requirements and Best Practices:
Trandating the forensic compliance mandates within the Violence Against Women Act (2005) into
practice within Minnesota.” The Webinar provided an opportunity for advocates throughout the
state to be provided information on the forensic examination requirements. MNCASA staff, along
with aforensic nurse examiner, provided acomparison of their state statute and practices, highlight-
ing issues that remained to be resolved. The Webinar provided an opportunity for advocates to
discuss barriersand to identify next steps. MNCA SA followed the presentation with asurvey asking
participants to evaluate the educational opportunity, providing feedback to both MNCASA staff
and Webinar presenters.

Monitoring

Jurisdictions may wish to consider implementing a process for monitoring the effectiveness of the
system, both to ensure the successful implementation of new policies and procedures and to maintain
theintegrity of the system established. A monitoring system would be dependent upon an established
case tracking system (described in further detail within Ensuring Accessto Examinations—Storage,
Transportation and Destruction of Evidence [page 31]). The case tracking system is designed to
track the evidence from the sexual assault examination evidence collection kit from the time the
examination isinitiated to the disposition of the evidence, aswell as, in those states or jurisdictions
utilizing “anonymous” Kits, the coded identity of the victim whose evidence is collected. It isim-
perativefor states and territoriesto establish areliable and valid case tracking system in conjunction
with the implementation of new protocols.

The casetracking system will be valuable in collecting information regarding the number of exams
for any given period of time and will also provide information regarding what, if any, increases are
seen not only in the number of exams, but also in the resources necessary to ensure victims are not
held responsible for the costs associated with the examinations. States and territories are aso
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strongly encouraged to consider linking the case tracking system to a longer-term monitoring
mechanism to measure several variables:

» Which cases, where the victim originally did not wish to report the assault to law enforcement,
ultimately changed their course as the victim decided to pursue options through the criminal
justice system?

 Of these cases, how were the investigations cleared or closed?

» Of these cases, what were the prosecutorial outcomes? (e.g., How many charges were filed?
How many defendants convicted?)

* In caseswherethe victim elected not to pursue options through the criminal justice system, what
wasthe process, if any, for contacting the victimprior to the disposition of the evidence to advise
them the evidence would be des;troyed?83

Asjurisdictionswork toward implementing compliant systems, the longitudinal monitoring of such
cases should be actively explored.

Ensuring Access To Examinations

Overview

Federal Statute

Violence Against Women and Department of Justice Reauthorization Act of 2005
Purpose of Program and Grants

(a) General Program Purpose

The purpose of this subchapter isto assist States, State and local courts (including juvenile courts),
Indian tribal governments, tribal courts, and units of local government to develop and strengthen
effective law enforcement and prosecution strategies to combat violent crimes against women, and
to develop and strengthen victim services in cases involving violent crimes against women.

42 U.S.C.A. 8 379699-0(a)
Rape Exam Payments
(d) Rule of Construction

(1) In General

83A more detailed discussion regarding the length of storage and the disposition of evidence occurs in Ensuring Access to
Examinations—Storage, Transportation and Destruction of Evidence (page 31).
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Nothing in this section shall be construed to permit a Sate, Indian tribal government, or territorial
government to require a victim of sexual assault to participate in the criminal justice system or
cooperate with law enforcement in order to be provided with a forensic medical exam, reimbursement
for charges incurred on account of such an exam, or both.

42 U.S.C.A. § 37960g-4

Background

Consistent with theintent of the federal statute,®* prompt evidence collection offersthe opportunity
to provide medical and supportive careto every victim of sexual assault as soon as possiblefollowing
the assault.&> With evidence collected, the victim may either report the assault immediately or at a
later time. For victims, the dilemmaof having to make the decision to report immediately isremoved,
yet the possibility for the criminals to be apprehended and prosecuted in the future is retained.

VAWA 2005 requiresthat states and territories desiring to remain eligibleto receive STOP Program
funding must—by January 5, 2009—provide sexual assault victims access to a forensic medical
examination without requiring the victim to report the assault to law enforcement. A further eligib-
ility requirement for STOP Program funding is that the state, Indian tribal government, unit of
local government, or another governmental entity incur the full out-of-pocket cost of forensic exams.
In many jurisdictions, significant changes in policies and practice may be necessary to achieve
compliance with the forensic medical examination access and payment requirements of VAWA
2005.

This section of the Toolkit provides states and territories information on how to implement a mul-
tidisciplinary, victim-centered approach to establishing compliant protocols. It is our hope that
states and territories will strengthen victim services by striving to meet both the letter and the
spirit of the law. To that end, this Toolkit will help you build upon the foundation that you have
established, providing information on promising practices and victim-centered policies and proced-
ures and highlighting successful strategies employed by the pilot sites and other states throughout
the nation. States and territories are encouraged to continually monitor and assess their policiesfor
gapsin service delivery, as newly implemented policies often require enhancements.

Initial Response

Communicating Options to the Sexual Assault Victim Who |s Presenting the Reporting Options to
the Victim of Sexual Assault?

Considerations:

» Who will be the professional designated to discuss the reporting options with the sexual assault
victim?

8442 U.S.C. 3711 et seq.
85For more information regarding the criminal justice and health care philosophies, see Background—Criminal Justice
Philosophy (page 11) and Health Care Philosophy (page 12).
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* avictimadvocate?

» a Sexual Assault Nurse Examiner?

» an Emergency Department physician?
* triage personnel?

 other health care provider?

* law enforcement?

» WII the process for discussing the reporting options be consistent within your jurisdiction, or
will it alter depending upon variables such aswhether or not staff isavailable, financial resources,
and/or the time of day?

» Arethere state mandatory reporting laws for health care providerswithin your state, precluding
changes in the policy?

» How will professionals be educated on the reporting options and trained to respond to the
sexual assault victim?

States and territories are encouraged to consider the various points of entry to which a sexual assault
victim may present to report the assault or to seek medical care. Consideration should be given to
all possible points of entry into the system to ensure a uniform, consistent response to all sexual
assault victims throughout the jurisdiction. Victims of sexual assault may present to a variety of
audiences—friends, family members, clergy, rape crisis centers, other supportive services programs,
the criminal justice system, and/or the health care system. For purposes of this document, however,
greater emphasisis placed upon those victims presenting to health care providers, rape crisis centers
or the criminal justice system.

One of thefirst considerationsisto determine who will be communicating to the victim thevictim's
options in reporting or not reporting the assault to law enforcement. A victim-centered response
would uniformly and consistently provide all reporting optionsto the sexual assault victim as soon
as reasonably possible after the victim presents to the criminal justice system, rape crisis center or
health care system so the victim is able to make informed decisions. Because how the victim is
provided the reporting options is important, who provides the information plays a critical role in
the process.

Various scenarios are presented below for states and territoriesto consider. The Forensic Compliance
Project surveyed state STOP Administrators and coalition directors to ascertain current practices
employed throughout the nati on.® These practices are integrated into the scenarios provided bel ow.

8B etween December 2007 and January 2008, all states and territories were surveyed to ascertain the “state of the nation”
and identify promising practices. Surveyswere directed to all STOP Administrators and the directors of state sexual assault
or dual (sexual assault and domestic violence) coalitions. Responses were received from 59% of the jurisdictions surveyed,
providing awealth of information concerning their current status, barriers they face in implementing compliant procedures,
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Exhibit G—First Responders to Victims and Exhibit H—Who Communicates Options to Victims
provide summary information on survey results.

Victim Advocates

In some states and territories, victim advocates are responsible for providing reporting options to
victims. Victim advocates®’ from private non-profit agencies dedicated to serving victims of
sexual assault, offer an array of servicesto the victim including, at the victim's discretion, accom-
paniment and support during the forensic medical examination. In this scenario, the sexual assault
victim advocate is responsible for presenting all of the reporting options available and discussing
the pros and cons of each option with the sexual assault victim; and the victim advocate supports
and advocates for the victim as the victim makes an informed decision. Designating the victim ad-
vocate to present reporting options to the victim would be a victim-centered approach, ensuring
the best interest of the victim is prioritized and maintained.

Relying upon victim advocates to respond to sexual assault victimsin all casesispossiblein juris-
dictionsthat have advocacy organizations with adequate staffing and financial resourcesto respond
to every sexual assault victim. However, having advocates provide the reporting optionsto victims
may not be viablefor all jurisdictions. Not all jurisdictions have the benefit of continuity of victim
advocacy services. Only 31% of the nation indicate that an advocate is one of the first individuals
responding to avictim of sexual assault and designated to provide reporting optionsto the victi m.88

It is not uncommon for ajurisdiction to have limited advocacy services, including limited shifts as
well as periods during which an advocate is unavailable. An aternative system may need to be
considered in order to provide reporting options to victims during times when advocacy services
are not available.

Health Care Professionals

Another professional that may be considered to communicate the reporting options to the sexual
assault victim isthe health care provider conducting the sexual assault forensic medical examination.
A growing trend across the United States is the use of Sexual Assault Nurse Examiners (SANES)
to conduct the exam. SANES are registered nurses who receive specialized education and fulfill
clinical requirements to perform these exams. Some nurses have been certified as SANEs-Adult
and Adolescent (SANE-A) through the International Association of Forensic Nurses (IAFN). Others
are specialy educated and fulfill clinical requirements asforensic nurse examiners (FNES), enabling
them to collect forensic evidence for avariety of crimes. The terms * sexual assault forensic exam-
iner” (SAFE) and “sexual assault examiner” (SAE) are often used more broadly to denote a health
care provider (e.g., a physician, physician assistant, nurse, or nurse practitioner) who has been

and strategies they have adopted. Total number of states and territories is 56 (50 states, 5 territories, and the District of
Columbia). The VAWA Forensic Compliance Project National Survey tool is attached as Exhibit B.

8 There are dlso system-based Victim Witness/Victim Assistants, who support victims of sexual assault in interacting with
the criminal justice system. Within this Toolkit, the term victim advocate refers to community-based sexual assault victim
advocates who most commonly represent non-profit, non-governmental domestic violence, sexual assault and/or stalking
programs such as rape crisis centers, shelters, advocacy groups, or coalitions.

SB/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).
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specially educated and completed clinical requirements to perform this exam. VAWA Forensic
Compliance Project National Survey89 resultsindicated that in 69% of cases, a SANE is one of the
first responders to victims of sexual assault.

Barriers to recruiting, training, and retaining specially trained forensic examiners mean that their
use will not be a viable option for some states.® M any jurisdictions do not have SANESs or other
trained forensic examiners on staff. In North Dakota, for example, approximately 72% of all health
carefaci Igi {i& indicated that they do not have SANEs on staff providing the forensic medical exam-
inations.

Consequently, sexual assault patients frequently are examined by Emergency Department physicians
or Registered Nurses. The VAWA Forensic Compliance Project National Survey found that in 50%
of all cases, the first responder is an Emergency Department physi cian.% While this may often be
truein rural areas, it is certainly not limited to geographical areas with limited resources. In areas
with a high volume of sexual assault cases, the demand for specially-trained forensic examiners
can outweigh the supply, forcing hospitals to either transfer patients to alternative locations or
provide the forensic medical examinations with untrained examiners. In Wyoming, a statewide
survey of health care facilities indicated that 67% of physicians had not completed formal training
regarding the collection of evidence from sexual assault victi ms. %

The lack of trained forensic examiners is one of the formidable challenges states and territories
may face as they work to develop protocols. The accessibility of dedicated personnel should be
carefully evaluated prior to making a recommendation for SANES or SAFEs to take on the role of
relaying the options to the sexual assault victim. It is important to note that STOP formula grant
funds can be used to train forensic examiners.

Other Hospital Personnel

Depending upon the facility's procedures, the first individual within the medical system who may
be interacting with the victim isthe person responsible for registering and/or conducting an assess-
ment of the patient at the point of admission. The VAWA Forensic Compliance Project National
Survey resultsreflect that in 39% of all casesthat present, “other hospital personnel” are providing
information regarding the reporting options to the victi m.%*

Development of protocols, training in policiesand procedures, and education of those professionals
performing the forensic medical exams need to be made priorities. Health care personnel who may
interact with victims of sexual violence should be wellversed on the federal statute and on the in-
terpretation of the federal statute within their state's and/or local jurisdiction's policies, protocols

8%/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

9The SANE Sustainabil ity Technical Assistance Project provides assistance to jurisdictions and hospitalsin increasing the
capacity to sustain SANEs. More information is available from http://www.nsvrc.org/projects/sane

9B ased upon a statewide survey of North Dakota health care providers conducted May—June 2008, 67% response rate.
92/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (ExhibitB).

Bstatewide survey of Wyoming health care providers conducted by the VAWA Forensic Compliance Project July—August
2008. 75% response rate.

9VAWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).
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and procedures. Also important, information asto how avictim of sexual assault may accessforensic
medical examination services, and how a victim who received aforensic medical examination but
did not immediately report the assault may reconnect with the system to file areport or to retrieve
personal items stored as evidence, should be broadly disseminated to rape crisis centers, advocacy
organizations, hospitals and other medical facilities, law enforcement agencies, and other setting-
swhere victims may seek assistance. Those agencies should assure that their staff are aware of the
information and have ready access to it. More information regarding training and education for a
variety of disciplines can be found in Seps Towards Establishing a Compliant System—Wbrking
Toward a Compliant System (page 14).

Law Enforcement

The federal statute specifically addresses law enforcement in relation to accessto forensic medical
examinations. Section 3796gg-4(d)(1) of the statute provides that “Nothing in this section shall be
construed to permit a State, Indian tribal government, or territorial government to require avictim
of sexual assault to participate in the criminal justice system or cooperate with law enforcement in
order to be provided with aforensic medical exam, reimbursement for chargesincurred on account
of such an exam, or both.”

Some jurisdictions continue to have health care personnel contact law enforcement as part of their
routine protocol when a sexual assault victim respondsto the health care facil ity.95 In anationwide
survey, 39% of all survey respondents indicated that law enforcement is contacted when a victim
presents for medical care.® States and jurisdictions may wish to re-evaluate this practice, provided
there are no mandatory reporting lawsrequiring thereport to law enforcement.®” A law enforcement
officer in uniform, asking to speak with the sexual assault victim immediately following the trauma,
may be viewed as an authority figure, and the victim could perceive no choice but to cooperate
with the officer.

Historically, a law enforcement officer may have responded to the medical facility's Emergency
Department and met with the sexual assault victim. The law enforcement officer, by conducting
an interview with the victim concerning detail s of the assault and observing the victim, would make
a determination as to whether or not the elements of a crime existed. After obtaining preliminary
information from the victim and determining that there existed reasonable suspicion a crime had
occurred, law enforcement would then authorize the forensic medical exam and proceed with in-
vestigating the crime and securing aternative crime scenes as appropriate. If, however, the officer

%A majority of states have statutes mandating health care professionals report to law enforcement certain situations where
patients present for treatment of sexual assault. All states have mandatory reporting requirements for situations involving
vulnerable populations. States and territories should defer to their state laws concerning mandatory reporting situations.
9%\/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

Ystates may wish to refer to the Health Insurance Portability and Accountability Act of 1995 (HIPAA) and itsimplementing
regulations (found at 45 CFR Parts 160 and 164), providing national standards for the protection of certain individually
identifiable health information created or held by health care providers and others. Interpretation of the laws depends on
individual situations and the laws of the particular state. See Standards for Privacy of Individually Identifiable Health In-
formation, 45 CFR Parts 160 and 164, Regulation Text (Unofficial Version), available from http://www.hhs.gov/ocr/privacy/
hi paa/news/2002/combinedregtext02. pdf
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determined there was not reasonable suspicion of a crime, the officer may not have authorized a
forensic medical examination.

Denying a victim of sexual assault the opportunity for a forensic medical examination based on
her or his decision not to report the sexual assault to law enforcement would preclude a state or
territory from certifying to compliant practices after January 5, 2009. If the practice of alaw en-
forcement officer responding to all victims of sexual assault continues as a matter of policy or
practice, jurisdictions must ensure the law enforcement officer does not deny the sexual assault
victim the opportunity for the forensic medical examination if the victim chooses not to report.
Law enforcement agencies in these jurisdictions should be required to establish clear, concise
standard operating procedures with respect to responding to these types of events to ensure that a
victim-centered approach ismaintained. If the victim indicatesto law enforcement officers or health
care professionalsthat she or heisnot interested in reporting or cooperating with alaw enforcement
investigation, the victim is to be given the option of having the forensic medical examination con-
ducted and the evidence collected and stored for a designated period of time.

What Information Will Be Provided to the Sexual Assault Victim?
Considerations:
» Hasthe sexual assault victim been:

 Informed of the options. to immediately report the sexual assault to law enforcement, or to
not report the sexual assault at the time of the forensic medical examination, while retaining
the prerogative to report at a later time?

» Given specific details regarding the storage of the evidence, including the length of time the
evidence will be stored and information on the destruction of the evidence?

* Provided the name and contact information for the individual the victim is to contact in the
event she/he desires to proceed with reporting the assault to law enforcement, as well as any
identifying information for the evidence in the event the evidence is being stored “ anonym-
ously” ?

» Given information regarding the local nonprofit rape crisis center within the community and
the services available to the victim (counseling, hotline, etc.)?

* Informed of the potential ramifications of not immediately reporting the assault to law enforce-
ment, including that additional evidence may be lost from crime scenes, and chances for a
successful investigation and prosecution in the future may bereduced?

» Have core agencies and interested parties within your community been educated regarding the
policies for victimsto report at a later date, in the event the victim misplaces the information?

When reporting options are presented, there are two choicesfor the sexual assault victim to consider:
immediately reporting the assault to law enforcement, or declining to report the assault to law en-
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forcement at the time of the forensic medical examination while retaining the prerogative to report
at alater time. In the event a sexual assault victim desiresto not immediately report the sexual assault
to law enforcement, but electsto continue with aforensic medical examination,* the victim should
beinformed of the potential pros and cons of not reporting the assault to law enforcement immedi-
ately; provided information regarding identification, storage and retrieval of the evidence collected
during the forensic medical exam; furnished contact information to be used in the event the victim
desires to report to law enforcement at a later date; and given contact information for rape crisis
center or other support services.

States and territories should communicate in detail with the sexual assault victim not only the re-
porting options, but also the pros and cons associated with reporting to law enforcement and not
reporting to law enforcement, including a delayed report.

Victims' Options:
Reporting

Pros

» The victim receives the forensic medical exam and may access treatment and counseling for
physical and mental effects of the sexual assault regardless of the decision to report.

» Crime scenes may be investigated before evidence islost.
» Witnesses may be located and interviewed while memories are fresh.
» Evidence collected in the forensic medical examination may be immediately processed.

* Animmediate investigation may be conducted and evidence may lead to identification, appre-
hension and prosecution of the assailant.

» Some victims find a sense of closure and/or empowerment by choosing to engage the criminal
justice system.

Cons

» Thevictim may fear further danger to self, family or others from the assailant in response to the
victim'sinteraction with law enforcement.

» The victim may be reluctant to identify the assailant or aid in arrest for a variety of reasons in-
cluding financial dependence upon the assailant; assailant is father of victim's children; victim
is concerned about institutionalized racism.

» Thevictim may be reluctant to be identified as a victim among family or the larger community.

Btis important to note that sexual assault victims can decline to have aforensic medical examination conducted.
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* Aninvestigation could reveal illegal activity of the victim, such as drug use, underage drinking,
prostitution or immigration status.

» Some victimsfind the criminal justice system to be intrusive and may have difficulty facing the
perpetrator in court.

Delayed Reporting
Pros

» The victim receives the forensic medical exam and may access treatment and counseling for
physical and mental effects of the sexual assault regardless of the decision to delay reporting.

* In cases where the victim knows or is financially dependent upon the assailant, the victim has
time to address safety and financial concerns.

 Evidence collected in the forensic medical examination may be processed.

» An investigation may be conducted and evidence may lead to identification, apprehension and
prosecution of the assailant.

Cons

» A thorough and successful investigation of the assault could be more difficult. Evidence and
witnesses disappear, and memories fade.

» Delayed reporting may affect the perceptions and response of prosecutors and jurors and may
influence the prosecutors’ ability to obtain a conviction.

An example of a disclaimer drafted by a state regarding the potential impact of a delayed report
and its bearing upon future prosecution is found within an informed consent form used in the state
of Utah. Utah incorporates a disclaimer that there may, in fact, be ramifications for not reporting
the assault immediately. A copy of Utah's Informed Consent Formis found as Exhibit 1.

The State of Virginiafurnishes another excellent example of information provided on how adelayed
report may affect the outcome of a case. Virginias Frequently Asked Questions, written for a
variety of audiences, is attached as Exhibit 3%

In addition to being informed of the ramifications associated with reporting, not reporting, or delayed
reporting to law enforcement, a victim should be provided specific information regarding the logist-
ical details related to the evidence being stored. The following specifics, each described in more
detail later in this chapter, should be communicated to the victim of sexual assault:

99Virgi nia Department of Criminal Justice Services. 2008, August. Fregquently asked questions (FAQ)—Physical evidence
recovery kit (PERK) authorization and payment: Improving access to sexual assault forensic examinations (Exhibit J).
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 Information regarding how long the evidence will be stored pending a decision from the victim
to report the assault;

 Contact information to be used in the event the victim wishesto “initiate” areport to law enforce-
ment (telephone number, contact name [if appropriate], hours of availability); and

» The case number or identifier the victim should use when initiating a report, linking the victim
to the evidence collected within the sexual assault evidence collection kit.

How Will Options Be Communicated?
Considerations:

» Provide both written and oral information to sexual assault victims regarding the reporting op-
tions.

 Provide information in multiple formats to meet the needs of individuals who speak languages
other than English, have low literacy levels, or have cognitive or physical disabilities, asrequired
by VAWA, 1%

 Consider including information on reporting options on the informed consent formfor the forensic
medical examination, which encourages professionals to provide comprehensive information to
sexual assault victims regarding the options prior to the examination being conducted.

In addition to considering what reporting option information professionalswill provideto thevictim,
jurisdictions should determine how the options will be communicated. Verbally informing sexual
assault victimsis certainly an important method, however jurisdictions are strongly encouraged to
provide information in writing regarding the reporting options, instructions for the victim in the
event the victim desiresto report the assault in the future, aswell asthe risks associated with report-
ing and not reporting to law enforcement, discussed above under Victims' Optionsin What Inform-
ation Wil Be Provided to the Sexual Assault Victim (page 27).

Some jurisdictions accomplish this communi cation whil e obtai ning informed consent for the forensic
medical examination and evidence collection. The National Protocol for Sexual Assault Medical
Forensic Examinations states, “ Patients should understand the full nature of their consent to each
procedure, whether it be medical or forensic (e.g., what the procedure entails, possible side effects,
and potential impact). The only way to put patients in the position of being able to make informed
decisions about whether to allow a procedure is by presenting them with all relevant information.
Patients can decline any part or al of the examination. However, the informed consent processin-
cludes making patients aware of the impact of declining a procedure, as it may negatively affect
the quality of care and the usefulness of evidence collection.” The National Protocol also states,
“Health care providers and other responders must refrain from any judgment or coercive practice
in seeking patients consent. It is contrary to ethical and professional practices to influence their

1042 U.S.CA. § 37969g-4.
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decisions” 1! Theinformed consent form could also provide contact information should the victim
have questions after discharge. All information for victims of sexual assault should be availablein
multiple formats to meet the needs of individuals who speak languages other than English, have
low literacy levels, or have cognitive or physical disabilities.

Another option for communicating information related to reporting options is in a separate letter
or form provided to the victim at the time of the exam. The City of Albuquerque, New Mexico,
has produced a draft for an informed consent form regarding items collected from the forensic
medical examination of non-reporting victims that includes pertinent information regarding the
steps to be taken should the victim decide to report the assault at alater time (Exhibit K).

Because the victim may not retain the contact information provided at the point of examination, it
is imperative that the procedures for victims to report the assault at a later date be communicated
throughout the jurisdiction. All agencies should be familiar with how a delayed report is initiated,
including whom to contact and how to reach them.

Storage, Transportation and Destruction of Evidence

States and territories are also faced with issues associated with the identification, transportation,
storage and disposition of evidence collected in sexual assault forensic medical examinations in
cases where the victim of sexual assault does not initially wish to report to law enforcement. Law
enforcement agencies may be challenged with the transportation, storage and retrieval of evidence
wherethey may or may not know theidentity of the victim. Thefollowing sectionsrelated to storage
location, transportation, and length of storage address issues states and territories generaly will
face as they work to implement policies and procedures regarding the medical forensic evidence
collected in cases where the sexual assault victim chooses not to report immediately or at all.

Storage Location
Considerations:

Where will the evidence be stored in cases where the victim chooses not to immediately report the
sexual assault?

 Local law enforcement agency?
» Hospital ?
» State law enforcement?

e Crimelab?

104 hformed consent is discussed in detail in Section A.3. (pages 39-41) of the National Protocol for Sexual Assault Med-
ical Forensic Examinations (Exhibit L). See U.S. Department of Justice, Office on Violence Against Women, President’s
DNA Initiative. 2004, September. A national protocol for sexual assault medical forensic examinations, adults/adol escents.
NCJ 206554.
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 FBI?
» Other secured location?

Determining the location for the storage of evidence collected from victims of sexual assault who
initially choose not to report the assault to law enforcement may be challenging. Law enforcement
officers are accustomed to having custody of evidence and maintaining the chain of custody102 for
cases they have investigated. Cases where the victim has initially chosen not to report the assault
to law enforcement are unique, in that evidenceis collected and presented when alaw enforcement
officer has not investigated or documented the sexual assault by writing a crime report. Further,
the evidence may present as “anonymous,” with only numeric identifiers.

Based upon responses to the VAWA Forensic Compliance Project National Survey, states and
territories often use local law enforcement agencies to store forensic medical examination evid-
ence 1% Approximately 60% of all respondents indicated that evidence is stored locally in one or
morejurisdictions. Forty percent (40%) of all respondentsindicated that jurisdictions store evidence
in a state crime lab. Oftentimes practices are contingent upon local policy and vary throughout the
majority of states. National survey findings pertaining to the storage locations used throughout the
nation may be found as Exhibit M 104

Determination of the appropriate storage location may be based upon existing policies, procedures
and facilities. Generally speaking, local law enforcement agencies have been storing evidence
within their own agency facilities. In addition, states sometimes have statutes with defined parameters
for evidence storage that may limit storage optionsfor “anonymous’ evidence. Virginia, for example,
has a statute clearly defining not only the mission of the state’s crime lab facility, but also the
parameters of what is eligible for storage within the facil ity.105 Virginia's statute clearly defines
the scope of what can be accepted in the facility. It is interpreted to be exclusively evidence for
which there is an active investigation, which precludes the facility accepting evidence from cases
where the victim initially chooses not to report or proceed. Statewide, many of Virginia's law en-
forcement agencies have been sending all sexual assault evidence collection Kits directly to the
crimelab for processing, and had never been challenged with identifying arepository for evidence
collected that was not associated with areport and an active investigation. Local law enforcement
departmentswithin Virginiawere not equi pped with evidence storage repositories, which illustrates
the importance of determining up front if there are any existing statutes or policies directing the
storage location.

The chain of custody must be maintained for all evidence from the point of collection through dis-
position. If the evidence cannot be accounted for at al times beginning with the collection, there

102Chain of Custody: A legal term which means the movement and location of evidence from the time it is obtained to the
timeitis presented in court. Chain of custody requires testimony of continuous possession by each individual having pos-
session, together with testimony by each that the object remained in substantially the same condition during its presence in
his possession. (Black’s Law Dictionary, 222. 7th ed., 1999.)

105/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

104/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

1%5Virginia Code §= 19.2-270.4:1—Standards and Guidelines for the Method of Custody, Transfer and Return of Evidence.
Available from http://www.dfs.virginia.gov/services/forensicBiol ogy/standardsGuidelines19.2-270.4.pdf.

34


http://www.dfs.virginia.gov/services/forensicBiology/standardsGuidelines19.2-270.4.pdf

Ensuring Forensic Medical Exams for All Sexual Assault Victims: A Toolkit for States and Territ-
ories

exists the possibility that the evidence was compromised. It is difficult for evidence to be admitted
if the chain of custody is not intact.

Hospitals

Hospitals may serve as storage repositories and may be successful in meeting both short-term and
long-term requirements of protecting theintegrity of evidence. However, storing evidence, especialy
long term, isnot arole hospital s are accustomed to fulfilling. Maintaining evidence on ashort-term
basiswhile awaiting law enforcement to transport it to their agency may be aresponsibility hospitals
are more willing to accept than that of a permanent repository. Thirty-one percent (31%) of all re-
spondents to the nationwide survey indicated that hospitals are utilized to store evidence within
their state.1%® Survey responses, however, indicated there were multiple storage optionswithin their
respective jurisdictions, suggesting that many states defer to local law enforcement agencies to
identify the appropriate evidence storage repository in cases where the victim does not el ect to report
the assault to law enforcement.

The length of time evidence is being stored within hospitals varies throughout the nation. There
arejurisdictions that store the evidence for up to two weeks until law enforcement arrangesto pick
up the evidence and transport it to their agency for longterm storage. Other jurisdictions store
evidence up to 30 days.

In Types of Compliant Systems—Heathcare-based System (page 38), the discussion highlightsthat
a common characteristic of that system is that hospitals store the evidence. Law enforcement is
contacted only in the event that the sexual assault victim choosesto report. New York isan excellent
example of a state that requires that all hospitals maintain evidence for at least 30 days (and many
will hold the kits longer, if not indefinitely).107 This alows a victim the opportunity to decide
whether or not to turn the evidence over to law enforcement. In addition, the New York State De-
partment of Health has created certified SAFE Center of Excellence Hospital s1% These hospitals
are charged with maintaining certification standards, recruiting and training specially trained forensic
examiners, and providing coverage around the cl ock.1%°

106/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

197New York State Department of Health. Protocol for the acute care of the adult patient reporting sexual assault, Appendix
H—10 NYCRR 405.9 (c) and 405.19; Establishment of hospital protocols and maintenance of sexual evidence. Available
from http://www.health.state.ny.us/professional s/protocols_and_guidelines/sexual_assault/

1%8Eorty hospitals are certified by the New York Department of Health as SAFE Centers of Excellence. These hospitals
have special responsibilities to meet the needs of victims of sexual assault, including certified Sexual Assault Forensic Ex-
aminerson-site or on-call available to the victim within 60 minutes of arriving at the hospital, except under exigent circum-
stances. See New York State Department of Health gl ossary—Sexual Assault Forensic Examiner (SAFE) Center of Excellence,
available from http://hospitals.nyhealth.gov/learn.php?=SAFE, and the New York State Department of Health Protocol
for the acute care of the adult patient reporting sexual assault, Attachment D— Responsibilities of hospitals with a
DOHcertified SAFE program compared to hospitals without a SAFE program related to the treatment of victims of sexual
assault, available from http://www.health.state.ny.us/professionals/protocols_and_guidelines/sexual _assault/

189New York State Department of Health. Sexual Assault Forensic Examiner Program (SAFE) Hospital Application.
Available from http://www.health.state.ny.us/nysdoh/safe/hospital_application.htm
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Transportation of Evidence
Considerations:

» WII transportation of the sexual assault evidence collection kit be required fromthe health care
facility to an evidence storage facility?

» Who will be responsible for transporting the evidence to the storage facility? Wi| alternative
forms of transport be required?

» How will the individuals responsible for transporting the evidence be contacted when a sexual
assault evidence collection kit is ready for pick up?

» What are the expectations in terms of time limitations for picking up the evidence?

» WII the transportation systemidentified within the jurisdiction stand up to challenges regarding
the chain of custody?

Results of anational survey conducted of STOPAdmi nistratorst® clearly demonstrated that nation-
wide the primary transporter of evidence from health care facilities to evidence storage facilities
is local law enforcement. Over 55% of all respondents indicated local law enforcement officers
assisted with transporting evidence from the health care facility to the evidence storage facil ity.lll

Theissue of transportation isdirectly linked to the “type” of system implemented within ajurisdic-
tion.12 If, for example, a Healthcare-based System is utilized, the evidence may be retained and
stored at alocal hospital. If an Anonymous System is used, law enforcement officers are generally
not initially involved unless the victim chooses to report the assault. However, in cases where the
sexual assault victim chooses not to report the assault initially, it may require law enforcement of -
ficers involvement in terms of transportation of the evidence to the local law enforcement agency
for storage. If thisis the case, this may present as a barrier for law enforcement, as they may be
redirected from patrolling or responding to calls to retrieve the evidence and transport it back to
the evidence storage facility. It may also be a resource issue for many departments and may be
viewed as a barrier in some jurisdictions. Law enforcement in rural environments may experience
even greater challenges, given limited resources and greater distances between destinations.

To address resource issues rel ated to transporting evidence in cases where the victim does not wish
to initially report the assault to law enforcement, several jurisdictions have implemented creative
solutions. For example, hospitals may serve as short-term repositories for evidence storage, main-
taining the evidence and chain of custody while allowing local law enforcement to schedule to
transport the evidence at a convenient time, anywhere from a shift (eight hours) to two weeks later.

H0/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

115ee VAWA Forensic Compliance Project Survey Results: State STOP Administrators— Transportation Methods Utilized
by States/Territories to Transfer “Anonymous’ Kits to Storage Facility, attached as Exhibit N.

H2There are various systems states and territories may implement to be compliant with VAWA 2005. These fall into four
basic categories, or “types’—Heathcare-based, Anonymous /Blind /Jane Doe, Anonymous Mandatory Reporting, and
Evidence-based Prosecution—described further in Types of Compliant Systems (page 38).
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Some jurisdictions utilize alternative services to transport evidence from the health care facility to
the evidence storagefacility. The nationwide survey113 reveal ed that courier services such as FedEx
and UPS are used to retrieve the evidence and deliver it to the evidence storage facility in approx-
imately 2% of the nation.'* Most commonly, the use of courier services is found in rural areas
wheretransportation isaprimary barri er. 11 The use of courier servicesthat are familiar with usi ng
chain of custody transportation and storage for toxicological testing may be a viable option for
health care facilities. Courier services may be able to adapt these methods for the transportation of
evidence kits.

Regardless of the systems identified for evidence transportation and storage, the integrity of the
evidence must be maintained. Prosecutors should be included in the multidisciplinary planning
process through which evidence transportation and storage system policies are crafted and approved.
It is the prosecutor who must withstand challenges to evidence in the courtroom.

Length of Storage
Considerations:

* Wl evidence in cases where the victim has not reported to law enforcement be stored for the
statute of limitations?

 If evidence will not be stored for the statute of limitations, what length of storage has been
identified? How was that policy determined?

» Arethere any state statutes governing the destruction of evidence?

Another issue to consider isthe length of time evidence will be stored. Jurisdictions often struggle
in establishing guidelines for the maximum length of time sexual assault forensic medical examin-
ation evidence will be stored. Practical matters, such asthe space required within the storage facility
to store evidence long-term, emerge as issues to be addressed to accommodate cases where the
victim chooses not to initially report the assault.

In a national survey of STOP Administrators in early 2008, 279% reported their jurisdictions
store evidence for the statute of limitations. For those jurisdictions without a statute of limitations,
this poses a dilemma. Does this mean that jurisdictions are storing evidence “forever”? States
generaly are cautious, if not reluctant, to go beyond what may be articulated within their statute
to define an alternative period of storage in cases where the victim chose not to report. For jurisdic-
tions identifying an alternative period of time for storage, the key to successis ensuring that con-
sistent policies are maintained. A summary of the nationwide survey findings regarding length of
storage can be found as Exhibit O.

H13/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

1145ee VAWA Forensic Compliance Project National Survey Results: State STOPAdministrators— Transportation Methods
Utilized by States/Territories to Transfer “Anonymous’ Kits to Storage Facility, attached as Exhibit N.

15Courier services are used in West Virginia and portions of Indiana.

11&/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).
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Prosecutors and law enforcement may be reluctant to destroy evidence before the statute of limita-
tions mexpires. An important consideration for jurisdictions is whether there are any existing state
statutes pertaining to the destruction, or disposal, of evidence. States may look to state statute per-
taining to the length of time evidence is to be stored for felonies pending prosecution as well as
after prosecution and conviction. Alternatively, policies specific to the storage of evidence collected
from non-reporting victims may be developed, such asin New Mexico, whose draft policy proposes
holding evidence for 365 dalys,117 and New York, which stores evidence for a minimum of 30
days.118 The same authority may govern the conditions under which evidence is to be destroyed.

Processing Evidence

Jurisdictions may deliberate processing the evidence collected in cases where the victim does not
wish to report the offense to law enforcement at the time the forensic medical examination is con-
ducted. States that consider processing all evidence in nonreporting cases generally do so in the
interest of preserving the evidence in the event the victim decidesto report at alater time. Oftentimes
this recommendation is brought up by a prosecutor or an experienced investigator who may be
concerned about serial rapists or general public safety issuesfor the greater community. States and
jurisdictions may also be attracted by the prospect of processing the evidence immediately to avoid
logistical concerns regarding the facilities and space needed to protect the integrity of the evidence
long term, such as maintaining optimal temperature conditions.

Jurisdictions should, however, take into account the potential ramifications of processing evidence
in non-report cases. Firgt, jurisdictions are strongly encouraged to consider the potential repercussions
for victims, including their emotional and physical well-being. Second, jurisdictions also need to
consider larger aspects, such as it has not established that a crime has occurred and consensual
partners have not been excluded.

A strong victim-centered policy is strongly encouraged when considering the processing of all
evidence in non-reported cases, asit may directly impact avictim’s decision whether to receive an
examination. For instance, what if the processing of the evidence within the sexual assault evidence
collection kit producesa*hit,” alead to the perpetrator? Would the victim be contacted? If so, how
will this contact take place? If the victim were to remain reluctant to report the assault to law en-
forcement, what would be the response from law enforcement and/or prosecution?

If evidence will be processed, victims should be advised of this as part of the informed consent
process and thisinformation should beincluded in theinformed consent form provided to the victim
for review and signature prior to the collection of evidence. All information for victims of sexual
assault should be avail ablein multiple formatsto meet the needs of individuals who speak languages
other than English, have low literacy levels, or have cognitive or physical disabilities.

1 The draft informed consent form proposed for usein Albuguerque, New Mexico, for evidence collected from non-reporting
victims (Exhibit K) informs the victim that evidence will be disposed of after 365 days.

18New York State Health Law Section 2805-i, Treatment of sexual offense patients and maintenance of evidencein sexual
offense. Available from http://www.health.state.ny.us/professionals/protocols_and_guidelines/sexua _assault/docs/pro-
tocol_appendix_a.pdf, Appendix A.
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When aVictim Later Chooses to Report the Assault

States and territories must consider what procedures will be followed when avictim later chooses
to report the assault. There are numerouslogistical detailsthat need to be considered as procedures
are devel oped.

Considerations:

* When the victim elects to report the assault, whom should the victim contact? Law enforcement,
the hospital, advocates?

» How will the victim make the connection? What phone number will be used? WilI the individual
be available around the clock, or only during designated hours?

» What information will the victim need to have available when reporting the assault? How will
the sexual assault evidence collection kit be linked to the victim, if, for example, the kit is being
stored “ anonymously” ? Is there a numeric identifier ?'° (See below for more information re-
garding Case Tracking Mechanisms.)

Some of these considerations|ead to more questions than answers, as each jurisdiction must develop
policies that work for its particular state or locality. What may work in one jurisdiction may not
work in another. For example, if in one jurisdiction there is a coordinated and comprehensive
Sexual Assault Response Team (SART), the procedures may be developed with current SART
protocols in mind. Another jurisdiction may not have a coordinated response program, and may
elect to develop alternative procedures. Regardless, states and jurisdictions should strive for con-
sistency within their policiesregarding the response to victimswho later choose to report the assault
to law enforcement and make plansto assurethat all of those involved in sexual assault cases know
where to refer a survivor who contacts them with a request to report. All stakeholders should be
familiar with the protocols and understand how to access the delayed reporting system.

Case Tracking Mechanisms
Considerations:
* \ictim confidentiality must be protected.

» The Health Insurance Portability and Accountability Act of 1995 (HIPAA)and its implementing
regulations (found at 45 CFR Parts 160 and 164) established national standardsfor the protection
of certain individually identifiable health information created or held by health care providers
and others. Interpretation of the laws depends on individual situations and the laws of the par-
ticular state. %

H99f truly an “anonymous system,” sexual assault evidence collection kits will be identified by a numeric identifier, often
aserial number or processing number from the kit.

120gtandards for Privacy of Individually Identifiable Health Information, 45 CFR Parts 160 and 164 , Regulation Text
(Unofficia Version).
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STOP Administrators and Coalition Directors surveyed in early 2008'%! revealed avariety of case
tracking methods currently being employed by jurisdictions that choose to implement Anonymous
Systems. 122 Of those responding to the survey, the large majority of jurisdictions reported that they
use the serial number, or other identifying number, from the sexual assault evidence collection kit.
Other jurisdictions choose to utilize the patient’'s medical identification number, or to create a
dedicated non-identifying numeric system. Another case tracking system implemented has been a
numeric system utilizing the forensic nurse examiner’s identification number along with the date
and time of the exam, thereby creating a unique identifier. This system has the added benefit of
providing a method to connect a victim and kit at a later date should the victim not have retained
the required information. Exhibit P includes survey findings regarding case tracking methods.

Regardless of the system employed within ajurisdiction, a key to success is consistency with the
tracking mechanism. All stakeholders who will be utilizing the system should be familiar with the
protocols, understand the case tracking system, and understand how an identification number is
generated.

Types Of Compliant Systems

There are several themes, or “types,” of compliant systemsthat are emerging throughout the nation.
Illustrations of the four types are described below, with practical examples provided of each.1* It
isimportant to recognize that jurisdictions do not have to neatly correspond to the typesillustrated
below. The examples of compliant systems provided are meant to serve only as guidance, with the
understanding that the success of securing a compliant system within states and territories may re-
quire flexibility within the multi-disciplinary planning process.

Healthcare-based System

Guiding Principle:

Emphasisison a health-care response to victims of sexual assault and prompt evidence collection.
Characteristics:

 Victimsare offered aforensic medical exam regardless of their decision to cooperate or participate
with the criminal justice system.

» From alaw enforcement perspective, no assault hastaken place unless and until the victim elects
to report at alater date.

» Evidenceis generally stored within the health-care facility.

12LyAWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B).

12250 VAWA Forensic Compliance Project National Survey Results; State STOP Administrators— Mechanism Used to
Track “Anonymous’ Kits, attached as Exhibit P.

123 hig.

124The types of systems depicted are generalized for descriptive purposes. There are a variety of versions of each type of
system.
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» Generaly seen in communities where Sexual Assault Response Teams (SARTS) have been es-
tablished.

Overview

The Healthcare-based System emphasi zes a health-care approach in responding to the victim and
in many cases a health-care model for evidence storage. Ideally, a sexual assault victim presenting
in a Healthcare-based System environment would experience a seamless response of health care,
forensic evidence collection, and advocacy services. Thismodel is seen most often in jurisdictions
where a comprehensive and collaborative response is provided to victims of sexual assault, such
as those hosting a sexual assault response team (SART).

Proceduresvary asto the chain of eventswhen avictim presentsto ahealth-carefacility. Thevictim
may be directed to a sexual assault nurse examiner (SANE), who contacts an advocate from arape
crisis center; or the health-care facility may contact an advocate first to review options with the
victim. Alternatively, some health-care facilities simultaneously dispatch advocates and SANES.

When available, the advocate offers upon arrival to accompany the victim during the examination
and to provide other supportive services. The victim may elect to have the advocate present during
the examination, or may decline. This decision may be influenced by the jurisdiction’s confidenti-
ality laws and policies, which the advocate will have explained.

The sexual assault forensic examiner'® begins by initiating a dialogue with the victim of sexual
assault that includes providing an overview of the sexual assault forensic medical examination and
its potential usefulnessin any potential investigation and prosecuiti on.1?® The sexual assault forensic
examiner may ask the sexual assault victim whether or not she or he would liketo report the incident
to law enforcement. If the victim declines reporting to law enforcement, the sexual assault forensic
examiner may explain that another option exists: the evidence may be collected and stored for a
specific period of time and, in the event the victim chooses to report the sexual assault to law en-
forcement in the future, the evidence will be available to initiate the criminal justice response.

An example of aHealthcare-based System response and statewide standard of care for sexual assault
forensic examinationsisNew York State. New York, through public health law, articul ates standards
for hospitals designated as Department of Health (DOH)- certified SAFE Centers of Excellence.
New York has, through legislation, promulgated professional standards for hospital-based SAFE
(Sexual Assault Forensic Examination) programs, aswell astraining and certification for individual
forensic examiners.}?’

125See Health Care Professional sin Ensuring Access to Examinations—I nitial Response (page 25) for adiscussion of health
care providerswho perform sexual assault forensic examinations, including those certified as Sexual Assault Nurse Examiners
(SANEsS), Sexual Assault Examiners (SAEs), Sexual Assault Forensic Examiners (SAFES), and Forensic Nurse Examiners
(FNES).

126500 Background—Criminal Justice Philosophy (page 11) for information regarding the link between forensic evidence
collection and increased prosecution.

1275ee the State of New York's Sexual Assault Forensic Examiner (SAFE) Program, available from http:/
www.health.state.ny.us/nysdoh/safe/
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New York hosts multiple DOH-certified SAFE Center of Excellence facilities, all of which store
evidencefor not lessthan 30 daysto allow the victim the opportunity to consider whether to proceed
with reporting to law enforcement and/or participating with the criminal justice system.128 New
York’sHealthcare-based System provides aseamless response to victims of sexual assault regardless
of the victims desire to report the assault to law enforcement. Because evidence collected by
sexual assault forensic examinersis maintained by all hospitals for not less than 30 daysfollowing
collection, law enforcement does not obtain information about the sexual assault unlessthe victim
later chooses to report to law enforcement.

Practical Considerations

Perhaps the greatest challenge of a Healthcare-based System is establishing evidence repositories
within hospitalsthat protect the integrity of the evidence and can withstand any potential challenges
to the chain of custody. Typically, health-care facilities do not store evidence long term. Strategic
planning is required to identify the storage facility and the conditions under which the evidenceis
to be stored. Development of a Healthcarebased System, and meeting the unique challenges of
dedicated evidentiary storage repositories within health-care facilities, is an example of successful
problem-solving within a multi-disciplinary setting.

Anonymous /Blind /Jane Doe System

Guiding Principle:

Emphasizes protecting victim anonymity and confidentiality.
Characteristics:

 Victimsare offered aforensic medical exam regardless of their decision to report to law enforce-
ment and/or participate with the criminal justice system.

» From alaw enforcement perspective, they are not investigating until the victim chooses to make
afull report.

» Law enforcement may choose to document the forensic medical examination and the collection
of evidence through a police report or an informational report without identifying the victim.
This often assists the law enforcement agency in maintaining a record of the evidence stored
within their facility.

» Generdly, law enforcement transports evidence to a police department for storage.

128506 the State of New York’s Sexual Assault Examiner Locator Interactive Map, available from [http:/Awww.crimin-
aljustice.state.ny.us/of pa/sanemap.htm [http://www.criminaljustice.state.ny.us/of pa/sanemap.htm]
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Overview

A system that engages law enforcement in evidence transportation and evidence storage, yet
maintains the anonymity of victims, is often called an Anonymous, Blind, or Jane Doe &/stem.129
The guiding principle driving this type of policy is shielding the sexual assault victim’s identity
from law enforcement until the victim chooses to report, while ensuring that the integrity of the
evidenceisfully protected in the interim. A blind reporting system provides information about the
patterns of behavior of repeat offenders, which can be used to identify assailants or build cases for
court, and may help prevent crime by educating the public about high-risk scenarios or locati ons. 1

Practically speaking, avictim of sexual assault presenting at a hospital with an Anonymous System
may initially experience aresponse similar to that at a hospital implementing a Healthcare-based
model. If available, a Sexual Assault Nurse Examiner (SANE) and an advocate may be called. The
victim will be informed of the purpose of the forensic medical examination. The victim generally
isinformed at this time of her or his options for reporting. If the victim elects not to report the
sexual assault to law enforcement, the victim will be advised that the evidence can be collected
and stored for apre-determined period of ti me. 3! In caseswhere the victim choosesto have evidence
collected but not to report the sexual assault immediately to law enforcement, hospital personnel
generaly notify law enforcement that evidence has been collected and the sexual assault evidence
collection kit is ready to be transported to the evidence storage facility.

The mgjority of law enforcement departments working within an Anonymous System, upon arriving
at the hospital to retrieve evidence, initiate arecord of the evidence in the form of an informational
report or a police report specifically created to document anonymous reports. Law enforcement
needs some form of report for avariety of reasons, primarily to document the incident, but also to
initiate a tracking system for the evidence to be stored within their facility and retrieved when
needed.

Practices vary greatly throughout the nation regarding how an anonymous report is documented.
There may be arape or sexua assault report with the victim’s name and identifying information
omitted and anotation that the victim did not want to engage the criminal justice system at thetime
the evidence was collected. Other tools utilized include police reports generated for categories such
as “miscellaneous,” “suspicious incident,” and general “assault.” Another option for consideration
is an informational report. Police may find this to be a viable aternative, allowing for areport to
befiled that can serve as arecord-keeping method for the storage of the evidence. Somejurisdictions
maintain informational reports for a limited time (generally one year). For those jurisdictions
electing to store evidence for alonger period of time, an informational report may not be aviable

1299 many jurisdictions, “Jane Doe” reporting means that law enforcement knows who the victim is, but the Jane Doe
Statutes allow the victim to use a pseudonym so that the public doesn’t know who the victim is. The terminology “Jane
Doe” or “John Doe” isalso commonly used when theidentity of avictimisnot known. For purposes of meeting the forensic
compliance mandates, many jurisdictions have elected to develop policies or procedures where the victim’s identity is
withheld from law enforcement until the victim electsto report the incident.

1305, Garcia and M. Henderson. 1999, June. Blind reporting of sexual violence. FBI Law Enforcement Bulletin 68, no.
6:12-16.

BlThel ength of storage varies greatly throughout the nation. For moreinformation, see Ensuring A ccessto Examinations—
Storage, Transportation and Destruction of Evidence (page 31).
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option. Virginia's Henrico County Police Department (Exhibit Q), Virginia's James County Police
Department (Exhibit R), and the Maryland State Police/Cecil County (Exhibit S) provide examples
of law enforcement policies developed to protect the identity of the victim.

Practical Considerations

The Anonymous System provides autonomy to states and/or local jurisdictionsto establish systems
within law enforcement to respond to sexual assault cases where the victim chooses not to include
law enforcement initially. Law enforcement is accustomed to taking custody and storing evidence
in cases where the department responded to theincident and interviewed and investigated as appro-
priate. In an Anonymous System, law enforcement departments are often faced with the prospect
of creating a dedicated system to record the retrieval and transport of evidence to the department
without an active investigation, and to adequately track custody of that evidence.

Communitieswill face the challenges of creating avenuesfor evidence transportation in Anonymous
Systems. In instances where law enforcement is not involved in an official response to the crime
of sexual assault, the call for services may pull officers from patrolling and responding duties to
pick up evidence from the hospital and transport it to the evidence repository. This can be atopic
of discussion within planning meetings, as resource allocation may be an issue for departments,
regardless of size— urban, suburban or rural. More discussion regarding the challenges associated
with evidence transportation can be found in Ensuring Access to Examinations—Storage, Trans-
portation and Destruction of Evidence (page 31).

Anonymous Mandatory Reporting System
Guiding Principle:

Respondsto statutorily defined mandates of health care providers, while maintaining an anonymous
system of reporting.

Characteristics:

 Victims are offered a forensic medical exam regardless of their decision to report the assault to
law enforcement and/or participate with the criminal justice system.

» From alaw enforcement perspective, an assault has taken place, which is generally documented
through an alternative manner (such as a supplemental report filed by a health care provider).

» Provides an opportunity for states and territories to have a more accurate picture of prevalence
within their jurisdiction.

» Generdly, law enforcement transports evidence to a state or local law enforcement department
for storage.
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Overview

All states have statutorily defined mandatory reporting guidelines for health-care providers.132
Mandated reporting requirements do not preclude a victim from accessing a forensic medical ex-
amination and still allow for victim choices.

Severa states broadly define their mandates. Massachusetts, for example, requires health-care
providers to report all sexual assaults presenting to health-care faciliti es.13 Their statute requires
physiciansto report not only to the local police department, but also to the Massachusetts Criminal
History Systems Board.

Massachusetts’ statute also includes a provision for an anonymous report of the sexual assault, re-
guesting detailsregarding the location of the sexual assault but not mandating identifying information
regarding the victim. With an anonymous reporting tool implemented statewi de,*3* Massachusetts
gains enhanced data regarding sexual assault throughout the state. Demographic and geographic
information is collected and submitted to the state’s statistical analysis center. A report regarding
the prevalence of sexual assault within the state is produced annually.

Practical Considerations

Implementing an Anonymous Mandatory Reporting System is contingent upon a clear authority
for the reporting mandate through the statute. A broad-based reporting mandate encompassing all
sexual assaultsis not the norm.® Even rarer isastatute protecting theidentity of the victim through
anonymous reporting. When considering statutory change to support Anonymous Mandatory Re-
porting, states and territories are encouraged to prioritize victim-centered approaches to ensure that
victims' identities are protected when reports are made as mandated. %

An Anonymous Mandatory Reporting System requires significant resources to support its imple-
mentation. M assachusetts el ected to have Sexual Assault Nurse Examiners (SANES) not only perform
sexual assault forensic medical examinations, but also collect basic geographic and demographic
information regarding each assault using a supplemental report137 which is more than atraditional

132T P Scalzo. Rape and sexual assault reporting laws. The Voice 1 (3). The Voiceis a publication of the American Prosec-
utors Research Institute National Center for Prosecution of Violence Against Women.

133General Laws of Massachusetts, Part |, Title XVI, Chapter 112, Section 12AY%. Reporting treatment of rape or sexual
assault, penalty.

134Massachusetts Provider Sex Crime Report form is available from www.mass.gov [http://www.mass.gov] http://
www.mass.gov/eopss/law-enforce-and-cj/law-enforce/sexual -dom-viol/provider-sexual -crime-report.html

135T P Scalzo. Rape and sexual assault reporting laws. The Voice 1 (3).

1365tates may wish to refer to the Health Insurance Portability and Accountability Act of 1095 (HIPAA) and itsimplementing
regulations (found at 45 CFR Parts 160 and 164), providing national standards for the protection of certain individually
identifiable health information created or held by health care providers and others. Interpretation of the laws depends on
individual situations and the laws of the particular state. See Standards for Privacy of Individually Identifiable Health In-
formation, 45 CFR Parts 160 and 164, Regulation Text (Unofficial Version), available from http://www.hhs.gov/ocr/privacy/
hi paa/news/2002/combinedregtext02.pdf www.hhs.gov [http://www.hhs.gov]

13"Massachusetts SANE Pager/Beeper Log monitors requests for all SANE program services and includes the code or
name of the facility to which the SANE responded. A copy of the SANE Pager/Beeper Log is available from http://
www.jrsa.org/dvsa-drc/massachusetts/index.shtml
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sexual assault evidence collection kit typically requires. Massachusetts' system isbased on SANEs
being available, which may not be the case in other states or territories.

Evidence-Based Prosecution System
Guiding Principle:

Proper evidence collection may allow prosecutorsto proceed in prosecuting the case with physical
evidence only.

Characteristics:
* Similar to “ Pro-Prosecution” model for Domestic Violence.

 Victims are offered a forensic medical exam regardless of their decision to report the assault to
law enforcement and/or participate with the criminal justice system.Victims are offered aforensic
medical exam regardless of their decision to report the assault to law enforcement and/or parti-
cipate with the criminal justice system.

» Requires processing of evidence in cases where the victim does not wish to report the assault to
law enforcement and/or participate in the criminal justice system.

Overview

Adoption of an Evidence-based Prosecution System isgenerally driven by jurisdictionsthat believe
the safety of a community outweighs the rights of an individual. They believe that the community
has aright to know when there has been a sexual assault because the perpetrator could continue to
be athreat to othersin the community.

This type of system requires the systematic processing of all evidence collected, even in cases
where the victim does not wish to report the assault to law enforcement or participate in the crim-
inal justice system. In these casesit has not been established that a crime has occurred and consen-
sual sexual partners have not been ruled out. Prosecutors may only be interested in pursuing cases
wherethereisaCODIS™® “hit” upon processing the evidence. Inthis case, jurisdictions are strongly
encouraged to develop a victimcentered policy on how the victim will be contacted when a* hit”.
is made.

1%¥cobis isacomputer software program that operates|ocal, State, and national databases of DNA profilesfrom convicted
offenders, unsolved crime scene evidence, and missing persons. Every State in the Nation has a statutory provision for the
establishment of a DNA database that allows for the collection of DNA profiles from offenders convicted of particular
crimes. CODI S software enables State, local, and national law enforcement crime laboratories to compare DNA profiles
electronically, thereby linking seria crimes to each other and identifying suspects by matching DNA profiles from crime
scenes with profiles from convicted offenders. For further information about CODIS, see President’s DNA Initiative, Ad-
vancing Justice through DNA Technology, www.dna.gov [http://www.dna.gov] http://www.dna.gov/solving-crimes/cold-
cases/howdatabasesaid/codis/
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Practical Considerations

From a practical standpoint, the processing of all evidence, including that from cases where the
victim does not wish to initially report, may be controversial. Crime labs throughout the nation
have a backlog, and requiring them to process evidence in cases where the victim does not wish to
proceed initialy, and that perhaps may never be prosecuted, may overload the system. The cost of
processing the evidence may also have relevance for jurisdictions considering an Evidence-based
Prosecution System.

A strong victim-centered policy is encouraged when considering the processing of all evidence,
particularly when the evidence may be used to proceed with an investigation and prosecution.
Victims should be notified in the informed consent form provided to them for review and signature
prior to the collection of evidence. All information for victims of sexual assault should be available
in multiple formats to meet the needs of individuals who speak languages other than English, have
low literacy levels, or have cognitive or physical disabilities. It could clearly impact avictim’'s de-
cision to receive an examination if there is concern evidence will be processed regardless of the
victim’'s desire to participate with the criminal justice system.

Assuming ajurisdiction has overcome the backlog and kit processing issues, it must then consider
what policies and procedures will be adopted to address the occurrence of a “hit,” alead to the
perpetrator, for a case in which the victim did not wish to report. Who would contact the victim?
How would law enforcement know how to contact the victim? Would the contact be a trigger for
the victim, reminding the victim of the assault?Would supportive services be provided to thevictim
during this process? What if the victim does not wish to proceed with the investigation and prosec-
ution, despite the “hit”? How would prosecution address a consent-based defense without victim
testimony? Would the victim be compelled to testify?

Establishing Protocols

Overview

As discussed in Steps Towards Establishing a Compliant System—Working Toward a Compliant
System (page 14), each state and territory is charged with assessing the status of its jurisdictions
current policies and procedures regarding forensic medical examsfor victims presenting within the
health-care setting or presenting to other points within the system. Bringing these policies and
procedures into compliance with VAWA 2005 can be achieved through a variety of methods, in-
cluding statutory changes, statewide policy development, or statewide guidelines for adaptation by
local jurisdictions. Regardless of the method, a uniform and consistent response supporting avic-
timcentered standard of careis strongly encouraged.

As part of the planning process, stakeholders must consider the mechanism for establishing policies
and procedures throughout their state or territory. For some, crafting new legislation will be the
desired approach, as that may historically have been the vehicle for effectuating policy change
within the state. This is a strategy often used to drive law enforcement policy, providing recom-
mendations for local jurisdictions to adopt. Another option for jurisdictions is to craft statewide
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guidelines, providing significant direction while affording local jurisdictions the autonomy to cus-
tomize logistical details.

Victim-centered Multi-disciplinary Perspective

States and territories are strongly encouraged to conduct statewide planning in amulti-disciplinary,
victim-centered manner. A multi-disciplinary approach ensures planning is conducted with—at a
minimum—all core disciplines (law enforcement, prosecutors, health care and advocacy) represented.
Committing to avictim-centered approach to policy development signifiesthat the guiding principle
for the planning entity is to ensure the needs of the sexual assault victim are prioritized.

As planning bodies convene, issues are discussed and policy developed, it isimperative to aways
consider how the practical application of policies will impact victims as they move through the
system. Policies developed to address the needs of sexual assault victims who choose not to report
the assault to law enforcement immediately benefit from acomprehensive perspective that addresses
both the system’s immediate response to the victim as well as the system’s later response, if and
when the victim chooses to report to law enforcement. One way to ensure the victim'’s perspective
isrepresented isto include survivors in the planning process.

Process

One of the first steps in the planning process is to determine what, if any, policies and protocols
will be developed and/or directed on the state level, and what issues will be deferred to local com-
munities and/or Sexual Assault Response Teams (SARTS) for development. If change will be im-
plemented through the creation or modification of state statute, or statewide policy developed, the
objective isto create the policy with the goal of uniform and consistent adaptation throughoui.

A jurisdiction choosing to develop model policies or guidelines to be adapted by various localities
will need to determine the mechanism by which information will be communicated and disseminated
throughout the state. Additionally, states and territories may want to identify acentral contact person
to provide technical assistanceto the various|ocalities asthey work to apply the guidelines provided
by the state within their local jurisdictions.

States and territories are strongly encouraged to develop a system to monitor local jurisdictions
throughout the state on the implementation of policies to ensure victims are provided access to
forensic medical examinations without requiring victims to report the assault to law enforcement
and/or participate in the criminal justice system. The responsibility of certifying that victims
throughout the state are able to access forensic medical examinations falls upon the administrative
agency within each state and territory designated to administer the STOP Violence Against Women
Act fundi ng.139

13%The S.T.0.P. Program Annual Report 2006 refers to the state official designated to administer STOP Program funds as
the “STOP Administrator(s).” U.S. Department of Justice, Office on Violence Against Women. S.T.O.P. Program Annual
Report 2006.
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Outputs
Statutory Changes

Several states have chosen to bring about change to ensure that victims of sexual assault are provided
access to forensic medical examinations through statutory initiatives. This may be accomplished
through modification of an existing statute, often directly linked to the reimbursement and/or payment
process for the examinations. Florida, for example, viewed the VAWA 2005 certification issues
asan opportunity to craft omnibuslegidlation regarding the provision and payment of sexual assault
forensic examinations.X*°

States and territories should, however, be cautioned that statutory changes require comprehensive
strategies for communicating them throughout the state. For instance, statutory changes may require
policy direction to articul ate practical application for stakeholdersthroughout the state. States often
begin work toward statewide policy development once statutory changes have been implemented.
Floridaisan exampleof such aniniti ative.1*! The Florida Council Againgt Sexual Violence convened
astatewide workgroup comprised of prosecutors, law enforcement professionals, victim advocates,
forensic examination and medical providers, and crime lab professional sto addressimplementation
issues, identify best practices, and support communities implementing the statutory requirements.
Asaresult, this State enacted comprehensive legislation regarding VAWA certification and corres-
ponding protocols. Florida's statute is attached as Exhibit T, and the Guidelines for Forensic Exam-
inations for Sexual Assault Victims Not Reporting to Law Enforcement devel oped by the Florida
Council Against Sexual Violence's workgroup are attached as Exhibit U.

Statewide Protocols

States and territories may choose to develop statewide protocols directing standard operating pro-
ceduresfor agencies responding to sexual assault victims. Thisisoften found in jurisdictionswhere
there are collaborative entities addressing the issue of sexual assault statewide. New Hampshireis
an example of a statewide approach to responding to sexual assault victimsthrough the devel opment
of a statewide protocol 142 There are several benefits to statewide policy development, including
the establishment of a consistent standard of care for victims of sexual assault. Additionaly, a
consistent, uniform response protocol may be more amenable to oversight and monitoring by the
STOP Administrative Agency.

Statewide Guidelines /Local Implementation

States may choose to develop protocols for local jurisdictions to adopt and adapt to suit their spe-
cificlocal needs. Policiesand proceduresto ensure victims accessto forensic medical examinations

140F) orida House of Representatives, 2007 legislature, HB 989, attached as Exhibit T.

144 Florida, Guidelines for Forensic Examinations for Sexual Assault Victims Not Reporting to Law Enforcement were
developed by a statewide group comprised of prosecutors, law enforcement professionals, victim advocates, forensic exam-
ination and medical providers, and crime lab professionals convened by the Florida Council Against Sexual Violence (see
Exhibit U).

142gtate of New Hampshire, Office of the Attorney General. 2008. Sexual assault: an acute care protocol for medical/forensic
evaluation. Fifth edition, 2008.
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may be incorporated into statewide SART protocols, for example, or perhaps a statewide recom-
mended policy that jurisdictions may easily adapt to local practices. Oregon is an example of a
state establishing the expectation that local jurisdictions develop anonymous systems for victims
who choose not to report the sexual assault immediately.143 Additionally, Oregon created recom-
mended law enforcement and medical facility policies for local jurisdictions to consider. The
model policies remain available on the website of Oregon’s Attorney General’s Sexual Assault
Task Force,X** and are provided in their entirety as Exhibit V. Jurisdictions may wish to consider
implementing a process for monitoring the effectiveness of the system, both to ensure the successful
implementation of new policiesand procedures and to maintain theintegrity of the system established
Seps Towards Establishing a Compliant System—Working Toward a Compliant System (page 14).

Other states, such asWyoming, have developed amodel law enforcement policy providing direction
to law enforcement entities throughout the state while maintaining control and providing direction
of certain elements within the pol icy.145 Wyoming has established several significant elements
within its model policy:

» Stored evidence will be picked up by law enforcement and transported to its respective local
agency for storage.

» Evidence will be stored for a period of eighteen months.

» Local law enforcement entities have the authority to dispose of the evidence upon expiration of
the eighteen-month storage period.

Wyoming's concise policy, attached as Exhibit X, was vetted through the Wyoming Chiefs and
SheriffsAssociation for endorsement. Using amulti-tiered approval process, the Chiefsand Sheriffs
Association, the Wyoming Division of Victim Services, and the Wyoming Coalition Against Do-
mestic Violence and Sexual Assault are developing a consistent communication and marketing
strategy for dissemination of the policy, while providing an opportunity for the state to provide
technical assistance to local law enforcement departments as they work to develop interagency
policies and procedures among health care facilities, law enforcement, prosecutors, and advocates.
Thistype of policy development is commonly referred to as a hybrid model, as policies may vary
within jurisdictions throughout the state.

In order to devel op victim-centered policies and procedures, the process should follow amultidiscip-
linary approach and should include, at minimum, representatives from health care, advocacy, law
enforcement and prosecution, and when appropriate, the voices of survivors. In addition, itisim-
portant that states and jurisdictionsincorporate into the planning process methods for the monitoring
of victim access to forensic medical exams throughout the state in order to document compliance
and identify opportunities for improvement.

43gtate of Oregon, SANE—OSP, Anonymous Sexual Assault Reporting Program, Jackson County, September 2007 (Draft),
attached as Exhibit W.

144Oregon Attorney General’s Sexual Assault Task Force. 2007, July. Recommended medical facility policy for implement-
ation of HB 2154 and Recommended law enforcement policy for implementation of HB 2154.

145Wyomi ng Association of Sheriffsand Chiefs of Police. 2008. Policy on forensic medical examsfor sexual assault victims
not reporting to law enforcement (Exhibit X).
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Payment For Forensic Medical Examinations

Ensuring Victims Are Not Responsible for Payments
Regulation

U.S. Code Annotated Title 42—The Public Health and Welfare

Chapter 46—Justice System Improvement

Subchapter XI1-H—Grants to Combat Violent Crimes Against WWomen
42 U.S.C.A. § 3796gg-4

Rape exam payments

(b) Medical costs

A State, Indian tribal government, or unit of local government shall be deemed to incur the full
out-of-pocket cost of forensic medical examsfor victims of sexual assault if any government entity

1. provides such exams free of charge to the victim;
2. arranges for victims to receive such exams free of charge to the victims; or
3. reimburses victims for the charge of such examsif

A. the reimbursement covers the full cost of such exams, without any deductible requirement
or limit on the amount of a reimbursement;

B. the reimbursing governmental entity permits victimsto apply for reimbursement for not less
than one year from the date of the exam;

C. the reimbursing governmental entity provides reimbursement not later than 90 days after
written notification of the victim’s expense; and

D. The State, Indian tribal government, unit of local government, or reimbursing governmental
entity provides information at the time of the exam to all victims, including victims with
limited or no English proficiency, regarding how to obtain reimbursement.

Considerations:

» Examinecurrent payment or reimbursement funding streams and procedures. Removerestrictions
requiring victims' cooperation with law enforcement.

* If using victims' private insurance as payers, ensure co-pays and deductibles are covered.
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» Explore pros and cons of a flat rate reimbursement fee for health-care providers.

» Consider broadening reimbursement policies to include fees for services such as transportation
fees, follow-up visits, etc.

» Consider streamlining the reimbursement process for health-care providers.
» Explore creative funding strategies.

» Explorestrategiesfor communicating revised policies and proceduresto stakehol dersthroughout
the state.

Payment and Reimbursement Procedures

VAWA 2005 includes a requirement specific to the payment, or reimbursement, for sexual assault
forensic medical examinations for all victims of sexual assault.1*® The full cost for performing a
forensic medical examination isto be covered. The forensic medical examination has been defined
as an “...examination provided to a sexual assault victim by medical personnel trained to gather
evidence of asexual assault in amanner suitable for usein acourt of law.” * The forensic medical
examination “...should include, at a minimum”:

1. examination of physical trauma;
2. determination of penetration or force;

3. patient interview; and

4. collection and evaluation of evidence.1*®

The statute speaks only to the forensic medical examination itself and does not address the fees for
services rendered in treating injuries resulting from the sexual assault. Some states, however, vol-
untarily cover the cost of all medical services provided as aresult of the sexual assaullt.

Prior to VAWA 2005, states were required to pay for sexual assault forensic medical examinations
or ensure victims were provided reimbursement for the exams. States had the discretion to make
such payment or reimbursement contingent upon a victim’s cooperation with law enforcement. 4
In instances where direct reimbursement was provided to the health-care facility providing the ex-
amination, it was common for states to require confirmation of the victim’s interaction with the
criminal justice system, included among the administrative forms submitted with the reimbursement
request. In Maryland, for instance, a“...police central complaint number or a similar police case
identifier” ™™ was required for the reimbursement to be processed. This requirement, articulated

1642 U.S.C.A. § 37960g-4(a) ().

147y.s. Department of Justice, Office on Violence Against Women. Frequently asked questions on STOP formula grants:
22. Updated November 21, 2007.

198 hid.

19942 U.S.C.A. § 37960g-4(a)(1).

10Code of Maryland Regulations 10.12.02.05.
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within the regulations governing the administrative agency charged with processing the reimburse-
ments, 152 was incorporated as a part of the reimbursement form.t

With the enactment of VAWA 2005, access to sexual assault forensic medical examinations has
been extended to victims regardless of whether they report to law enforcement and/or participate
in the criminal justice system, including payment for the exam. States now must provide aforensic
medical examination free of charge or with full reimbursement to all victims regardless of whether
the victim reports the sexual assault to law enforcement. In light of this change, athorough review
of the reimbursement process, including any governing statute, current procedures, and forms,
should be conducted to ensure there are no obstacles blocking the provision of aforensic medical
examination, including payment or reimbursement to victims.

Funding Streams for Forensic Medical Examinations

States and territories utilize a variety of funding sources to pay for, or reimburse victims for, the
cost of the sexual assault forensic medical examination (ExhibitY).152 Results from a nationwide
survey administered in early 20082 indicated more than half of states and territories use Victims
of Crime Act (VOCA) Criminal Injuries Compensation fundi ng.154 Sixteen percent (16%) of the
nation uses state funds as a primary payment source, with an additional sixteen percent (16%) using
local funds. Seven percent (7%) of the nation defersto local law enforcement to cover the costs of
the sexual assault forensic medical examinations. Each of these funding streams presents opportun-
ities and challenges to states and local jurisdictions.

Victims of Crime Act: Criminal Injuries Compensation
Victims of Crime Act Crime Victims Fund

The Crime Victims Fund (the Fund), established by the Victims of Crime Act of 1984 (VOCA), is
a major funding source for victim services throughout the Nation. Millions of dollars have been
deposited into the Fund annually from criminal fines, forfeited bail bonds, penalties, and special
assessments collected by U.S. Attorneys Offices, federal U.S. courts, and the Federal Bureau of
Prisons.

Funding from the VOCA program funds several programs, including child abuse programs, the
Federal Criminal Justice System, and the Antiterrorism Emergency Reserve. The remaining fund
deposits are divided between the Victims of Crime Assistance Program and the Victims of Crime
Compensation Fund, also known as the Criminal Injuries Fund. To date, Fund dollars have always
come from offenders convicted of federal crimes, not from taxpayers.

All 50 states, the District of Columbia, and several U.S. territories receive VOCA assistance and
compensation grants. A stateis eligible for aVOCA compensation grant if it meets the criteria set

lgtate of Maryland, Department of Health and Mental Hygiene. Form DHMH 2923—M edical Examination and Report
of Alleged Sexual Assault. Revised January 2002.

15250 VAWA Forensic Compliance Project Survey Results; SAFE Payment Procedures, attached as Exhibit Y.

15%/AWA Forensic Compliance Project National Survey, December 2007—January 2008 (Exhibit B)

1%The CrimeVictims Fund (the Fund), established by the Victims of CrimeAct of 1984 (VOCA), isamajor funding source
for victim services throughout the Nation.
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forth in VOCA and OV C program rules. The amount of VOCA compensation grant funding a state
receives is based on a percentage of the payments to crime victims from state funding sources in
the previous year.155

Criminal Injuries Compensation Boards paid over 22 million dollarsin 2007 to cover costs associated
with sexual assault forensic medical examinations.'®® The National Association of Crime Victims
Compensation Boards (NACV CB) confirmsthat 26 statesindicate Criminal 1njuries Compensation
istheir primary funding source for the costs associated with forensic medical exams.*>” The number
of stateslooking to Criminal Injuries Compensation as their primary source to fund the costs asso-
ciated with performing the examination has steadily climbed over the past two years, from 15 in
2006 to 26 in 2008, a 43% increase. The NACVCB recognizes this trend, and attributes the in-
crease to the fact that with VAWA 2005, states and territories must fund the cost of additional
forensic medical examinations for those individuals who choose not to report the crime initially.

Guidelinesfor the Criminal Injuries Compensation Program stipulate that victims are to cooperate
with law enforcement as a requirement for eligibility.159 The program dligibility requirements,
however, provide several caveats in addressing the cooperation requirement. One exception to the
cooperation requirement presented within the guidelinesisfor statesto consider accepting “ ... proof
of the completion of amedical evidentiary examination” 160 55 evidence of cooperation. Many states
have approved the acceptance of the completed sexual assault forensic medical examination as
meeting the requirement to cooperate with law enforcement. Several jurisdictions, including | owa'o!
and the District of Columbia,*®? have sti pulated within their statutes that the action of the victim
undergoing the examination is to be acknowledged as cooperation with law enforcement.

155U.S. Department of Justice, Office of Justice Programs, Office for Victims of Crime. 2005, October. OVC fact
sheet—Victims of crime act crime victims fund.

136y/ictims of violent crime and their families received benefits totaling $453 million from state-administered crime victims
compensation boards in federal fiscal year 2007, including $22.9 million for forensic sexual assault exams. Retrieved
November 24, 2008, from the National Association of Crime Victims Compensation Boards web site home page, http://
www.nacvch.org

157The National Association of Crime Victim Compensation Boards. 2008. Crime Victim Compensation Quarterly 3.
1%8y.S. Department of Justice, Office on Violence Against Women. Frequently asked questions on STOP formula grants:
25. Updated November 21, 2007.

159.S. Department of Justice, Office of Justice Programs, Office for Victims of Crime (OJP[OVC]-1319). 2001, May 16.
Victims of crime act victim compensation grant program. Federal Register 66(95):27158.

160y .S, Department of Justice, Office of Justice Programs, Office for Victims of Crime (OJP[OVC]-1319). 2001, May 16.
Victims of crime act victim compensation grant program. Federal Register 66(95):27158.

1611 owa's Administrative Rules state, “A victim of sexual abuse shall be deemed to have reasonably cooperated with |aw
enforcement if the victim undergoes a sexual abuse evidentiary examination.” See lowa Administrative Rules, Attorney
General (61), Chapter 9 Victim Assistance Program, 61-9.30(915) Cooperation with law enforcement, 9.30(4) Sexual abuse
victim.

162The Official Code of the District of Columbia states that “(c)...a victim who has been sexually abused or subjected to
unlawful sexual conduct, domestic violence, or cruelty to children and who does not report the crime to the local police
department, may: ...(2) In the case of sexual assault victims, satisfy the reporting requirement by seeking a sexual assault
examination from amedical treatment facility....” District of Columbia Official Code, 2001 Edition, Division | Government
of Digtrict, Title 4 Public Care Systems, Chapter 5 Compensation of Victims of Violent Crime, Subchapter | General, § 4-
506 Eligibility for compensation.
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State and Local Jurisdictions

According to national survey results,165 approximately 40% of the nation provides funding for the
forensic medical examinationsthrough state or local funds.1®® Statesthat utilize general funds have
established their fund through statute, asin lowa, 1% or through administrative rules or regulations,
asin Maryland.165 These statutes and administrative rules or regulations delineate the specific
servicesto be covered by the reimbursement. The administrative agency designated to oversee the
reimbursement process may also be articul ated within the governing authority, aswell as parameters
surrounding the reimbursement process itself.

There are several states where the cost of the forensic medical exams is the responsibility of the
local jurisdiction where the offense occurred. In these cases, the forensic medical examination is
conducted for purposes of evidence collection related to the prosecution of a case and isviewed as
alocal expenditure. In stateswhere reimbursementsfor forensic medical examinations are processed
by local jurisdictions, reimbursement has often been tied to the authorization of the examination
by local law enforcement officers and/or prosecutors who have determined there is reasonable
suspicion that a crime has occurred. When this is the case, technical assistance from the VAWA
Forensic Compliance Technical Assistance Proj et may be helpful to local jurisdictionsworking
toward developing policies and procedures to ensure all victims of sexual assault, whether or not
they report to law enforcement and/or participate in the criminal justice system, have access to
forensic medical examinations and do not incur out-of-pocket expense.

STOP Funds

With VAWA 2005, states and territories are now eligible to use STOP funds to pay for the cost of
the sexual assault forensic medical examination, provided the jurisdictions meet two criteria:

1. The examinations are performed by specially-trained examiners for victims of sexual assault,
such as Sexual Assault Nurse Examiners (SANES) or Sexual Assault Medical Forensic Examiners
(SAFEs); and

2. Thejurisdiction does not require victims of sexual assault to seek reimbursement from their in-
surance carriers 1%’

However, although VAWA 2005 requires forensic medical examinationsto be conducted by trained
examiners if states use STOP formula grants as a funding source, it does not specify the type of
training to be used. Some specially-trained examiners for victims of sexual assault are known as

16350 VAWA Survey Results—SAFE Payment Procedures, attached as Exhibit Y.

164 owa Code 915.94. Victim compensation fund.

165Code of Maryland Regulations 10.12.02.05.

166The VAWA Forensic Compliance Technical Assistance Project is a cooperative agreement between the U.S. Department
of Justice, Office on Violence Against Women, and the Maryland Coalition Against Sexual Assault, Inc., currently funded
through April 2009 through grant number 2007-TA-AX-K003. Technical Assistanceis provided online at www.MCASA .org
[http:/mvww.MCASA .org] or by contacting the Technical Assistance Project Director at 410-974-450

167United States Department of Justice, Office on Violence Against Women. Frequently asked questions on STOP formula
grants: 7. Updated November 21, 2007.
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Sexual Assault Forensic Examiners (SAFES). According to the National Training Standards for
Sexual Assault Medical Forensic Examiners,'®® some communities refer to SAFEs by different
terms/acronyms based on the discipline of the practitioners and/or specialized education and clin-
ical experience. Sexual Assault Nurse Examiners (SANES) are registered nurses and advanced
practice nurses (can include nurse practitioners and nurse midwives) who receive specialized edu-
cation and fulfill clinical requirements to perform these exams. Some nurses have been certified
to perform adolescent and adult exams (referred to as SANE-Adult and Adolescent or SANE-A)
through the International Association of Forensic Nurses (IAFN). Others are specially educated
and fulfill clinical requirements as forensic nurse examiners (FNEs), enabling them to collect
forensic evidence for a variety of crimes. SAFEs and sexual assault examiners (SAEs) are often
used broadly to denote health care providers (e.g., physicians, physician assistants, nurses, nurse
practitioners, or midwives) who are specially educated and clinically prepared to perform this ex-
amination. A National Protocol for Sexual Assault Medical Forensic Examinations, Adults/Adoles-
cents, further describes aforensic medical examiner asone who is:

...committed to providing compassionate and quality health care, collecting evidence
in athorough and appropriate manner, and testifying in court if needed. Their com-
mitment should be grounded both in an understanding that sexual assault isaserious
crimethat can have profound, negative effects on those victimized and in recognition
of the role of advanced education and clinical experience in building competency
to perform the exam. 1%

While educational programs offered to train professionals on the collection of forensic evidence
vary throughout the nation, there are national training standards for sexual assault forensic medical
examinersthat are based on the National Protocol for Sexual Assault Medical Forensic Examinations,
Adults/Adolescents. The goal is that every person who reports or discloses a recent sexual assault
will have accessto aspecially educated and clinically prepared SAFE who can validate and address
their health concerns, minimize their trauma, promote their healing, and maximize the detection,
collection, preservation, and documentation of physical evidence related to the assault for potential
use by the legal system. Uniformity in SAFE training can aid in evaluating the effectiveness of
examiner response. In addition, the use of these standards is meant to support a coordinated com-
munity response to sexual assault and promote responses that recognize and address the unique
needs and circumstances of each patient.

States and territories are encouraged to implement the SAFE and SANE protocol s discussed above.
While many have done so, others have developed their own systems. The State of New York en-
courages its sexual assault forensic examiners to be certified as SANE-A (Sexua Assault Nurse
Examiner, Adult/Adolescent) and to complete 15 hours of continuing education every three years

168.S. Department of Justice, Office on Violence Against Women, President's DNA Initiative. 2006, June. National
training standards for sexual assault medical forensic examiners. NCJ 213827.

169.S. Department of Justice, Office on Violence Against Women, President’s DNA Initiative. 2004, September. A national
protocol for sexual assault medical forensic examinations, adults/adolescents: 53. NCJ 206554.
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to be recertified.1® Pima County Arizona requires SANE training, but has no state certification
process for sexual assault forensic exami ners.}’! California, on the other hand, hasits own traini ng
curriculat’? Wyoming's innovative approach to statewide training is discussed in the section on
the Wyoming Sexual Assault Response Team (WySART) in Steps Towards Establishing a Com-
pliant System-Working Toward a Compliant System(page 14).

Creative Funding Strategies
Private Partnerships

In North Dakota, the Department of Health’s Division of Injury Prevention and Control, teaming
with the Office of the Attorney General and the North Dakota Council on Abused Women's Services/
Coalition Against Sexual Assault in North Dakota, convened a Stakeholders Group to discuss the
need for additional funds to support the reimbursement of fees for the provision of sexual assault
forensic medical examinations. The Stakeholders Group included representatives from the core
agencies named above as well as Blue Cross/Blue Shield (BC/BS), the North Dakota Medical As-
sociation, the North Dakota Hospital Association, local hospital billing staff, a SANE representative,
victim advocates, and the director of the VOCA program.

The group discussed the intent of the proposed senate hill 173 the current status of forensic medical
exams in North Dakota, the definition for “forensic medical examination,” potential coverage for
adults and children, the Crime Victims Compensation Fund, which procedures would be covered
by the state funds, and sustainability at the end of the 2007— 2009 biennium.

The Stakeholders Group resolved the issues and, with the leadership of BC/BS, also created a new
funding stream proposing the use of funds from the Insurance Regulatory Trust Fund in the state
treasury to pay for the costs associated with performing sexual assault forensic medical examinations.
The Insurance Regulatory Trust Fund is a fund to which all insurance companies within North
Dakota are contributors.>’* With the private partners at the planning table, this unigue approach to
funding forensic medical exams became areality.

Other Considerations

Regardless of the source of funding, when reimbursement is provided directly to the victim, VAWA
2005 requires states and territories to alow victims to seek reimbursement for one year following

10New York State Department of Health, Appendix C-Sexual Assault Forensic Examiner (SAFE) Program Standards,
Sexua Assault Forensic Examiner Standards and Sexual Assault Forensic Examiner Training Program Standards, Require-
ments and Applications.

171The Southern Arizona Center Against Sexual Assault web page and Sexual Assault Nurse Examiner Training, February
25-29, 2008, brochure. Retrieved December 1, 2008, from www.sacasa.org [ http://www.sacasa.org]

172californiaClinical Forensic Medical Training Center calendar and Sexual Assault Forensic Examiner Training brochure.
Retrieved December 1, 2008, from http://ccfmtc.org.s110224.gridserver.com/

1732007 North Dakota Century Code Chapter 12.1-34-07: 12.1 Criminal Code, 34 Fair Treatment of Victims and Witnesses,
07 Acute forensic medical examinations costs—Reimbursement by attorney general—Use of evidence. Available from
www.legis.nd.gov [http://www.legis.nd.gov] http://www.legis.nd.gov/information/statutes/cent-code.html

1%The North Dakota Insurance Department is a state regulatory agency headed by the Insurance Commissioner. All fees
and fines paid by companies or agents are deposited into the Insurance Regulatory Trust Fund, from which the money to
operate the Department is appropriated by the Legislature. See http://www.nd.gov/ http://www.nd.gov/ndinsg/
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the date the examination was performed. Reimbursement must be made within ninety (90) days of
receipt of the victim’'s claim.

Asstated in Ensuring Accessto Exams—I nitial Response (page 23), all materias provided to victims
of sexual assault should be provided in a variety of formats to meet the needs of individuals who
speak languages other than English, have low literacy levels, or have cognitive or physical disabil-
ities, as required by VAWA. Ideally, victims should be informed of reimbursement procedures
both verbally and in writing. Written materials regarding the reimbursement procedures should be
available to victims in a variety of languages, taking into consideration the demographics of the
community.
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